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CHARLES W. BEAYY, WILL : 
CARR, FRANKLIN D. DACK, Di ' 

YER en nae 2 

Pal . swATO ' 

Rl W. GAUGHAN, E. T. GREENE, 


ee a 


Cc. LOOMI JR., 


ESSE, 
, Ae 
Ji} JES 


Trew ANS 


més tia 


vent OLE! 
WOOLSEW zendant s « 


To the above named Defendant § : 


You ore hereby summoned ard re quired Lo serve upon 


& Gartner 


swerty D.C. 


Poletti Freidin 


York, 


Prashker Feldman 


New York 10017 


days after service of this 


plaintifi’s attorney, whose: Adyess is 777 ‘third Avenue, New 
an answer to the compluint which is herewith served upon you, within 20 
> 
summons upon you, exclusive of the day of service. If you fail to do so, judgement by default will be taken 


against you for the relief dernanded in the complaint. 


[s:[stohn_ Losing 


Lt 


Date: August 9, 1971 


sc oh 


Clerk of Court. 


[Seal of Court] 


“Deputy Clark. 
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a r ‘ 
UNITED STATES DISTRICT COURT : 
SOUTHERN DISTRICT OF NEW YORK 


CPP OS SP AP SEAS CEP SE SP IPAS SCL SD SN SED MS SS APT SDS EAS ILD SD CD TS ED x 
TRANS WORLD AIRLINES, INC., : 
Plaintiff, 
‘ ; 
Vv. 
CHARLES W. BEATY, WILLIAM R. BREEN, Ti. civ. : 
TORN P. _CARR, FRANKLIN D. DACK, : 
DAVID 7IS DAVIES, FRANK DAVIS, COMPLAINT 
CHASTER ‘LEE EDWARDS, OTTO F. : 
FLOELSCHMANN, ROBERT W. GAUGHAN, 
) E. T. GREENE, LAWRENCE RAYMOND JESSE : 
KENNETH E. LENZ, EDWARD h. LEONHARD, - 
A. C. LOOMIS, JR., VERNON C. MEYER, : 
JAMES MILTON MILLER, MARSHALL EARL 
KE CHARI TATE, and : 
‘ere 
Defendants 
ee ee ee et ee ee ee ee ee ee ee ee ee ee ee ee OE Ee ee ee ee Oe ee x 


Plaintiff, by its attorneys, POLETTI FREIDIN PRASHKER 


FELDMAN & GARTNER, as and for its complaint herein, alleges: 


1. This is an action for a stay and injunction of 
arbitration proceedings and declaratory judgment. This Court has 
jurisdiction of this civil action under 28 U.S.C. §§1331,1332, 
1337, 2201 and 2202. The matter in controversy exceeds the sum 
or value of $10,000 exclusive of interest and costs. This action 
arises under the Railway Labor Act, 45 U.S.C. §§151-81 and laws 
of the United States, and under the New York Civil Practice Law 
and Rules, §§7502, 7503. 

2. Plaintiff Trans World Airlines, Inc. ("TWA") is a 
Corporation duly organized and existing under the laws of the 
State of Delaware and duly qualified to do business in the 


State of New York, having its principal office and place of 


/ 
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business at 605 Third Avonue, in the County and State of 
Ne York. 

3. Each defendant is a former employee of TWA and each 
defendant, upon information and belief, has the residence set 
forth below his name. 

CHARLES W. BEATY LAWRENCE RAYMOND JESSE 
13355 West 67th Street 8403 West 98 Circle 

Shawnee, Kansas 66216 Overland Park, Kansas 66212 
JILLIAM R. BREEN KENNETH E. LENZ 

7343 Mackey Street 9662 Dodson Viay 

Overland Park, Kans 66204 Villa Park, California 92667 
JOUN P. CARR EDWARD A. LEONHARD 

2006 Latham Street, +56 6809 North Park Plaza 
Mountain View,California 94040 Kansas City, Missouri 64151 


FRANKLIN D. DACK 
1219 Circle Court 


McHenry, Illinois 6005 
DAVID LEWIS DAVIES 


Wolf Road, Taunton Lakes 
Marlton, New Jersey 08053 


FRANK DAVIS 
703 Gulf Street 


Lamar, Missouri 64759 
CHESTER LEE EDWARDS 

1730 North 78 Terrace 
Kansas City, Kansas 66112 
OTTO F. FLEISCHMANN 

212 Mimosa Circle 


Ridgefield, Connecticut 06877 


ROBERT W. GAUGHAN 
3526 West 92nd Place 
Leawood, Kansas 66206 


E. T. GREENE 


10401 Sagamore Road 
Leawood, Kansas 


66206 


A. C. LOOMIS JR, 

1320 S.E. 4th Street 
Deerfield Beach, Florida 33441 
VERNON C. MEYER 

1901 Nn. W. 45 Street 

Kansas City, Missouri 64150 


JAMES MILTON MILLER 
371 Silvera Avenue 
Long Beach, California 90814 


MARSHALL EARL QUACKENBUSH 
18602 Nubia 
Covina, California 91722 


CHARLES V. TATE 
$12 South Pacific Highway 
Talent, Oregon 97540 


CHARLES FE. WOOLSEY 
1801 Third Street 
Laverne, California 91750 
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4. At all times pertinent hereto, TWA has employed 
flight crew members in the classifications ef Flight Engineer, 


Pilot First Officer and Captain. 


5. In or about 1963, cach of the defendants herein, then: 
employed as a Flight Engineer, signed an individual agrcement 
Which TWA, in the form annexed hereto as Exhibit 1. The said 
agreement contained a limited arbitrativn provision and 
declared, among other things, that the agreement “shall continue 
in full force and effect until the Flight Engineer's retire- 
ment, voluntary resignation or discharge for cause," Each of 
the aforesaid individual agreements also contains the following 
provision: 


8. This Ayreement shall be deemed to 

have been executed and delivered 

in the State of New York and shall 

be construed and enforced according 

to the laws of the State of New York, 

and all provisions thereof shall be 

administered according to the laws 

of such state" (see Exhibit l, p. 3). 

6. Thereafter, each of the defendants voluntarily bid 

for and was assigned a position as TWA Pilot First Officer and 


continued to serve as such until his resignaticn or discharge, 


as alleged below. 


7. Pursuant to the terms of a collective bargaining 
agreement between TWA and the Air Line Pilots Association, 
International ("ALPA"), then the*designated collective bargaining 
representative for TWA's Flight Engineers, Pilot First Officers 
and Captains, each 3efendant was assigred to training for up- 


gradiry to TWA Captain. Each defendant failed satisfactorily to 


complete that tx 


either permitted to resign 


aining. 
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Upon suc 


or was 


h failure, 


discharged for cause. 


each defendant was 


The 


dates euch such defendant resigned or was .discharged for cause 


are as follows: 


Charles W. Beaty 
William R. Breen 
John P. Carr 
Franklin D. Dack 
David Lewis Davies 
Frank Davis 
Chester 
Otto Fleischmann 
Robert W. Gaughan 
E. £. Greene 
Lawrence Raymond 
Kenneth E. Lenz 
Edward A. Leonhsrd 
A ©. Letmia, Jr. 
Vernen C. Meyer 
James 


Lee Edwards 


Je 


Milton Miller 


Ss 


se 


1S 


Marshail Earl Quackenbush 


Charles V. 
Charles E. 


Tate 
Woolsey 


Discharged 
Discharged 


Resigned April 13, 


Discharged 
Discharged 
Discharged 
Discharged 
Discharged 
Discharged 
Discharged 
Discharged 
Discharged 
Discharged 
Discharged 
Discharged 
Discharged 
Discharged 
Discharged 
Discharged 


January 25, 1971 
June 19, 1970 
1970 
February 16, 
July 8, 1970 
November 10, 
June 3, 1969 
July 20, 1970 
June 1, 1970 
June 9, 1970 
March 26, 1971 
November 17, 1970 
December 23, 1970 
November 24, 1970 
February 8, 1971 
June 15, 1970 
March 31, 1970 
September 29, 
May 13, 1971 


1971 


1970 


1970 


8. At the time of the aforesaid resignations and dis- 


charges and to the present time, ALPA was and is the representa- 


tive under the Railway Labor Act, 45 U.S.C. §§151-88, of all 


TWA's 


Flight Engineers, Pilot First Officers and Captains. 


collective bargaining agreement between TWA and ALPA provides 


an exclusive proccdure pursuant to 


Labor Act, 


involving discharge to a TWA Pilot 


45 U.S.C. 


("the System Board"). 


9. 


§184, for 


the 


Section 204 of the Railway 
processing of a grievance 


System Board of Adjustment 


> 
The uniform course of decisions of the aforesaid 


System Board has been that a TWA Pilot First Officer who fails 


to satisfactorily complete Student Captain training after having 


The 
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been given a suificient opportunity to do so 


was 


properly dis- 


charged for cause, but the said System Board has jurisdiction 


to consider and adjudicate any claim that in such case a Pilot 


First Officer shall be returned to his Pilot First Officer posi- 


tion or to a Flight sneer position. 

10. Following the resignation and discharges alleged 
above in ragraph 7, each of the defendants other than 
defenaants Carr, Davis and Quackenbush filed a grievance with 


TWA in respect of his discharge, and TWA thereafter responded 


to such grievance, the dates indicated below: 


on 


Nefendant 


Date Grievance 
Filed 


Date of TWA 
Response 


Charles W. Beaty February 2, 1971 March 12, 1971 
William R. Breen June 30, 1970 August 3, 1970 
Franklin D. Dack Fenruary 18, 1971 March 8, 1971 
David Lewis Davies July 14, 1970 July 31, 1970 
Chester Lee Edwards June 13, 1969 August 27, 1969 
Otto F. Fleischmann July 23, 1970 August 10, 1970 
Robert W. Gaughan June 13, 1970 September 2, 1970 
E. T. Greene June 26, 1970 August 19, 1970 
Lawrence Raymond Jesse April 2, 1971 May 7, 1971 
<enneth E. Lenz November 13, 1970 November 30, 1970 
Edward A. Leonhard December 31, 1970 February 22, 1971 
A. C. Loomis, Jr. December 2, 1970 January 11, 1971 
Vernon C. Meyer February 16, 1971 farch 12, 1971 
dames Milton Miller June 24, 1970 Juiy 15, 1970 
Charles V. Tate October 10, 1970 October 26, 1970 
Charles E. Woolsey May 20, 1971 


Defendant Woolsey withdrew his grievance on June 8, 1971. 


Following the response of TWA, each of the above defendants 


rocessed his grievance to the System Board. 
| 


Ba< 


On or about October 23, 1969, the System Board 


sustained the discharge of defendant Edwards. Defendant Davies 


withdrew his grievance from the System Board on October 20, 1970. 
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12. Grievances complaining of the termination of 
defendants Beaty, Breen, Dack, Fleischmann, Gaughan, Greene, 
Jesse, Lenz, Leonhard, Loomis, Jr., Meyer, Miller and Tate, are 


currently pending befcre the said System Board. 


13. During June 1971, each of the defendants herein, 
except, on information and belief, defendants Gaughan and Greene, 
sent or caused to be sent to TWA a letter claiming that the 
Company had violated his individual agreement supra, 45) by 
refusing tc assign him to a Flight Engineer posit:.on following 
his failure to satisfactorily complete training as a TWA Captain, 
and requesting arbitration of such claim pursuant to the arbitra- 
tion provisions of that agreement. Copies of those letters are 
»+tached hereto as Exhibit 2. By letter dated July 2, 1971, 


TWA rejected these requests for arbitration. 


14. By notices dated July 22, 1971, and served upon 
TWA on July 30, 1971, pursuant to Section 7503(c) of the New York 
Civil Practice Law and Rules, the defendants announced their 
intention to demand arbitration of their claims under their indi-~ 
vidual agreements. Each such notice also contained the following 


paragraph: 


“PLEASE TAKE FURTHER NOTICE that unless 
within ten days after service of this notice of 
intention to arbitrate you apply to stay the 
arbitration herein, you shall thereafter be pre- 
cluded from objecting that a valid agreement was 
not made or has not been complied with and from 
asserting in court the bar of a limitation of time." 
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Copies of the said notices are attached hereto as Exhibit 3. 


15. Section 7503’b) of the New York Civil Practice Law 
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and Rules states: 


Yi "(b) Application to stay arbitration. 
Subject to the provisions of subdivision (c), 
a party who has not participated in the arbi- 
tration and who has not made or been served 
with an application to compel arbitration, may 
apply to stay arbitration on the ground that a ' 
valid agreement was not made or has not been 
complied with or that the claim sought to be 
arbitrated is barred by limitation under sub- 
Givision (b) of section 7502." 
16. TWA has not participated in the arbitration sought by 
defendants and has not made or been served with an application 


to compel arbitration. 


17. As a result of the aforesaid resignation and dis- 
Charges for cause (supra, §7), the aforesaid individual agree- 
ments have terminated in respect of each such defendant, snbject 
only to the jurisdiction of the System Board to determine that 
such terminations were improper under the applicable collective 
bargaining agreement. Therefore, no valid subsisting contract 


to arbitrate has been made. 


18. The defendants each failed to comply with the terms 


‘£ the individual agreements under which they seex arbitration, 
, in that they each failed to assext their claims under such 
agreements within thetime and manner provided therein. 
19. The defendants each failed to request arbitration 


of their claims under the said individual acr-ements in the 


i time or manncr therein provided, and are barred by laches from 
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now seeking arbitration. 


20. Under the Railway Labor Act, the System Board is 
the exclusive forum for the resolution of the claims raised by 
defendants in their notices of intent to arbitrate, and no 


arbitrator has jurisdiction of those claims. 


21. A dispute exists between the parties herein as to 
whether the @efendants have the present right, under their 
individual agreements, the Railway Labor Act and the New York 
Civil Practice Law and Rules, to submit to an arbitrator the 


Claims stated in t ‘eir aforesaid notices of intent to arbitrate. 


WHEREFORE, plaintiff preys that this Court: 
1. Order that the arvitration proceeding sought by 
defendants be permanently stayed and enjoined and that their 


notices of intent to arbitrate be withdrawn; 


2. Render a declaratory judgment settling and declaring 
the rights, interests and legal relationships ot the respective 


parties to the matters detailed herein; and 


3. Grant such other, further or different relief to 


Which the plaintiff may be e:itled in the premises. 


Dated: New York, New York 
August 9, 1971 


ROLETTI FREIDIN PRASHKER 
FELDMAN & GARTNER 


we Lah hey * an 


A Member of the Fiza 
Attorneys for Plaintiff 
Trans World Airlines, Inc. 


| UNITED STATES DISTRICT COURT 
| FOR THE SOUTHERN DISTRICT OF NEW YORK 


TRANS WORLD AIRLINES, INC., 


eo. 


Plaintiff, 


< 
vn 


71 Civ. 3533 


CHARLES W. BEATY, WILLIAM R. BREEN, 

| JOHN P. CARR, FRANKLIN D. DACK, 

| DAVID LEWIS DAVIES, FRANK DAVIS, 

| CHESTER LEE SDWARDS, OTTO F. FLEISCHMANN, 
ROBERT W. GAUGHAN, E.T. GREENE, LAWRENCE 
RAYMOND JESSE, KENNETH E. LENZ, EDWARD A. 
| LEONHARD, A.C. LOOMIS, Jr., VERNON C. 

| MEYER, JAMES MILTON QUACKENBUSH, CHARLES 
| vy. TATE and CHARLES W. WCOLSEY, 
| 


ANSWER 


Defendants. 


* of of «of 
——————— nl 
—EEo es 


The defendants, by their attorneys, O'Donnell & Schwartz, 


Esqs., for their answer, respectfully allege: 


For a First Defense 


Lae Deny each and every allegation contained in 


parag:#phs 17, 18, 19 and 20. 


Ze Deny each and every allegation contained in 


| paragraph 1, except that the matter in controversy exceeds the 


— 


| 

| 

I sum or value of Tex Thousand ($10,000) Dollars and that the ac- 
i 

| 

! 


' tion arises under the New York Civil Practice Law and Rules §7502,/ 
- - | 7503. 


F as With respect to the allegation contained in | 
i 


i paragraph 7, deny that each defendant failed to complete student 


At2b 


captain training satisfactorily but admit that TWA discharged 
each defendant other than defendant Carr because of its claim 
that each such defendant failed to complete student captain 
training satisfactorily and that defendant Carr resigned his 
Pilot position because of TWA's claim that he failed to perenne 
student captain training satisfactorily. 


4. With respect to the allegations contained in 


paragraph 8, admit that at the time of the aforesaid resignation 


and discharges and from March 19, 1968 to the present time, ALPA 
was and is the representative of TWA's Flight Engineers, Pilot 
First Officers and Captains, but deny that the Agreement between 
TWA and ALPA vrovides an exclusive procedure for the processing 
of defendants islets involving discharge. 

5 Admit each and every allegation contained in 
paragraphs 2,3,4,6,10,11,12,13, 14, 15, 16, 21. 


6. With respect to the allegations contained in 


paracraph 5, admit that each of the defendants signed an individ- 


ual agreement with TWA, and respectfully refer the Court to 
Exhibit 1 of the Complaint as to its terms.” 

7? Deny knowledge or information sufficient to form a 
belief with respect to the allegations contained in paragraph 9. 


For a Second Separate and Distinct 


Affirmative Defense, Defendants Allege: 


8. Prior to March 19, 1968, the Flight Engineers 


International Association, AFL-CIO, (hereinafter called “FEIA"), 


Atg¢ 


was recognized as the bargaining representative for he class or 


craft of flight engincers, employed by TWA, for the purpose of | 


negotiating hours of labor, wages and working conditions. 


9. On or about June 21, 1962, WA and the TWA Chapter, 


FEIA, the latter acting on behalf of the defendants, settled the 


Airline Crew Complement Controversy on TWA by a Crew Complement | 

Agreement, (hereinafter called the "Crew Complement Agreement"). | 

10. The Crew Complement Agreement was entered into by | 

TWA's flight engineers at the instance and request of TWA, FEIA | 

\ 

and the U.S. Government, in order to accomplish a practical and 
reasonable transition from a four-man jet crew operation to a 

three-man jet crew operation with full protection to the aforesaid 


flight engineers to bid for and occupy the flight engineer posi- 
g y. g g Pp 


tion with prior rights thereto. 


ph The Crew Complement Agreement provided, inter alia, 


that: 


and Al shall be recognized as entitled at 
all future times and until retirement or 
discharge for cause to priority rights to 
all Flight Engineer positions required by 
the Company's operations, as detailed and 
implemented in attached Memorandum C." 


i 
“The Flight Engineers listed in Memoranda A i 
{ 
| 
' 


i 
' 
d2 Memorandum C to the aforesaid Crew Complement Agree=, 
ment further spells out the prior rights of the aforesaid flight 


i 

' 

| 
engineers. It also obligated TWA to enter into an Individual | 
| 
Agreement, (hereinafter called the “Individual Agreement"), with 
i 


each flight engineer then employed by TWA or on furlough with re- 


call rights and incorporating the Agreement as stated in such 


Memorandum guaranteeing to him a prior right to occupy the flight 
position. Memorandum C provided: 


"So long as the Company, 
assigns, 


successors or 
includes or is required by law or 
federal regulation to include as a member 
of its cockpit flight crews in excess of 
two airmen and one airman is assigned to 
perform the Flight Engineering F j 
its successors and 
agrees that it will offer to all 
Engineers named on Memoranda A and 
prior right as against flight crew 
other than Flight Engineers to bid 
cupy all Flight Engineer positions 
by the Company's operations and those of its 
successors and assigns until their retire- 
ment, voluntary resignation or discharge for 
cause. * * * 


the Company, 


members 
and oc- 
required 


"This agreement of the Company is to be made 
with each individual directly and is to be 
legally enforceable by him against the 

and its successors and assigns, 
and it shall be in such form as shall sur- 
vive the duration of the basic working 

Agreement and succeeding agreements and 
is intended to continue in effect unless 
at any time a majority of such Flignt 
shall voluntarily decide to re- 

Agreement for modification or 


Company, 


Engineers 
open this 
repeal." 


Section 8 of the Crew Complement Agreement 


providec: 

"Duration. This Memorandum of Agreement and 
accompanying attachments shaJ1l remain in 
effect during the term of the basic working 
Agreement and succeeding agreements and snall 
continuc in effect without change unless, 
such times as the basic working Agreement and 
succceding ayreements are open for revision 
by reason of notice having bcen served in ac- 
cordance with Sectim 6 of the Railway Labor 


j 
| 
| 


14. 


' is annexed to 


15. 


ual engineer, 


a7g5e 


Act, a majority of the Flight Enginccrs 
listed in Mcmoranda A and Al shall vol- 
untarily decide to reopen this Agreement 
and attachments, independently of the re~ 
opening of the basic werking Agreement, 
for modification or repeal." 


Pursuant to said Memorandum C, TWA and each of the 


|| defendants entered into an Individual Agreement, a copy of wnich 


the Complaint herein as Exhibit 1. Paragraph 8 of 


! the Individual Agreement states: 


"This Agreement shall be deemed to have 
been executed and delivered in the State 
of New York and shall be construed and 
enforced according to the laws of the 
State of New York, and all provisions 
thereof shall be administered according 
to the laws of such state." 


The Individual Agreement guarantees to each individ- 


as does the Crew Complement Agreement itself, his 


prior right to fill the flight engineer position as against any 


pilot or flight crew member other than flight engineers. 


16. 


shail survive 


The parties agreed that the Individual Agreement 


the expiration of all collective bargaining agree- 


ee SL LCD 


ments to which TWA is a party including any future collective bar-: 
| gaining agreement and any change in bargaining representative. 


It also provides that TWA shall not enter into any other agreement ! 


which modifies, varies from, or is inconsistent with any of its 


terms or those of the Crew Complement Agreement, and it affords 


the flight engineer its own remedial procedure, including final 


and binding a 


Agreements were in effect when TWA terminated 


rbitration by a named arbitrator. The Individual 


acfendants as flight 


ech ces ee 


-_—_—_— 


-” 
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engineers on TWA and denicd their prior rights to the flight 
engineer position. 


: The arbitration clause of the Individual Agreement 
provides, inter alia, as follows: 


"S. In the event that the Company threatens 
to sign any agreement or to take any action 
which denies or will, immediately or in the 
future, directly result in the denial of 
Flight Engineer's prior right to pi 
znd occupy the flight engineer's 
as provided herein and in the afo 
agreement of June 21, 1962, or which m 
fies, varies from or is inconsistent th 
with, or if the Company has signed such én 
agreement or has taken such action, Flight 
Engineer shall have the right to assert nis 
objection to the Company by notice in writ- 
ing by registered mail or by telegram. The 
Company shall reply to said objection within 
four (4) calendar days by registered mail or 
telegram. If Flight Engineer deems said reply 
to be unsatisfactory, he may, within four (4) 
calendar days, submit his said objection to 
Nathan Feinsinger or if he is unable to serve, 
to James C. Hill, as arbitrator. * * * 


"Tf it is determined by the arbitrator that 
the Company has signed or threatens to sign 
any agreement, or has taken any action or 
threatens to do so, which denies or will, 
immediately or in the future, directly re- 
sult in a denial of Flight Engineer's prior 
right to bid for and occupy the flight en- 
gineer's position, as provided herein and in 
the afore-1id Agreement of June 21, 1962, the 
arbitrator shall direct such action by the 
Company as is necessary to assure full and 
continuous protection of Flight Engineer's 
prior right to bid for and occupy such 
position including, in addition to such pro- 
tection, full compensation, where appropriate, 
for any actual loss of carnings that has direct- 


ly resulted, or will in the future have directly 


e 
resulted, from the Company's denial of such 
-right. * * *" 
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18. After the signing of the Individual Agreement, and 
while continuing to serve as a flight engineer, each of the 
defendants voluntarily applied for and was assigned a position as} 

{ 


TWA Pilot First Officer, retaining his seniority as flight engineer. 


Defendants were not requested or required to surrencer their Indi- 


| 
| 


vidual Agreements nor to waive their rights thereunder. 
hE On various dates between June 3, 1969 and May 13, 


' 
1971, as more specifically set forth in paragraph 7 of the 
and defendant John P. Carr resigned from his pilot position because 


Complaint, each of the defendants herein was discharged by TWA 

' 

of TWA's claim that he failed to complete student captain train- - 

ing satisfactorily. | 

20. Each of the defendants denied that his discharse for 
failure to qualify as a captain was a discharge for cause as & 

flisht engineer within the meaning of Memorandum C and the Indi- 


vidual Agreement and duly made his claim of denial of his prior 


rights to the flight engineer position under the Individual Agree- 


ment. In June, 1971, each of the defendants requested arbitration 
.% 
' 


unger the Individual Agreement upon the denial of such clain. ? 
aks TWA denied defendants’ requests for arbitration in 

! 

a letter dated July 2, 1971, a copy of which is annexed hereto as 
Exhibit A. | 
ie On July 22, 1971, defendants served upon TWA formal 
notices of intent to arbitrate under the Individual Agreement in | 
accordance with Section 7503(c) of the New York Civil Practice 


Law and Rulcs. 


Ath 


23. The failure of defendants to qualify as captains is 


not and was not agreed to be just cause for their termination as 


flight engineer position under the aforesaid 


2) 


rew Complement and 
Individual Agreements. 
24. The question of whether the defendants have bee 


terminated for just cause within the meaning of said Agreements 


is determinative of the issue of denial of prior rights as claimec 


by the defendants, which issue the parties agreed to submit to 
the named arbitrator under the Individual Agreements. 


25 The discharge of defendants by TWA during the term 


} 


| 


oi the Agreement, whether the Individual Agreement was terminated 


thereby as to the defendants or thereafter, is subject to th 

grievance procedure which is provided therein for the determina- 

tion of any claim made by them under the Agreement that they 

have been denied the rights guaranteed to them by the Agreement. 
46. Plaintiff has unlawfully refused to submit the 

issue of the denial of defendants’ claims to the flight engineer 

: 
position to the arbitrator named in the Individual Agreement. 


For a Third Scparate and Distinct 
Affirmative Defense, Defendants Allcac: 


pl sn A NS 


als Repeat and reallege cach and every allegation con- 


tained in paragraph 7 through 26 of the Answer, with the samc 


force and effect as if fully set forth herein. 


ee 


Dated: New York, N.Y. O'DONNELL & SCHWARTZ 
March 21, 1972 By: oS 
Pe ae P gh 
Phos. . 
Asher W. s=hwartz 
| TO: A Member of t. 2 Firm 
Poletti, Freidin, Prashker, Attorneys for Defendents 
Feldman & Gartner Charles W. Beaty, ct al. 
Attorneys for Plaintiff 501 Fifth Avenuc 
Trans World Airlines, Inc. New York, N.Y. 10017 
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28. Paragraph 8 of the Individual Agreement states: 
“This Agreement shall be deemed to have 
been executed and dclivered in the 
State of New York and shall be con- 
struead and enforced according to the 
laws of the State of New York, and all 
provisions thereof shall be administered 
according to the laws of such state." 

29. The claims that the defendants seek to arbitrate 
arise under a common law agreement between TWA and each of the 
defendants. They do not arise under the Railway Labor Ac or 
under any other laws of the United States. This Court does not 
have jurisdiction over the subject matter of the action. 
arate and Distinct 
se, Defendants Allege: 

30. Repeat and reallege each and every allegation con- 
tained in paragraphs l through 29 of this Answer, with the same 
force and effect as if fully set forth herein. 

i The issue of laches, as alleged in the Complaint and 


@enied in paragraph 1 herein, is an issue to be determined by the 


arbitrator designated in the Individual Agreement. 


777 Third Avenue 
New York, N.Y. 10017 


9. 


| 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ee ee ee ee ee ee ee ee ee ee ee ee ee x 
TRANS WORLD AIRLINES, INC., 
Plaintiff, 

-against- 
CHARLES W. BEATY, WILLIAM R. BREEN, 7i. Civ. 2533 
JOHN P. CARR, FRANKLIN D. DACK, 
DAVID LEWIS DAVIES, FRANK DAVIS, Before: Hon. John M. 
CHESTER LEE EDWARDS, OTTO F. Cannella, 
FLEISCHMANN, ROBERT W. GAUGHAN, U.S. District 
E.T. GREENE, LAWRENCE RAYMOND JESSE, Judge 


KENNETH E. LENZ, EDWARD A. LEONHARD, 
A.C. LOOMIS, Jr., VERNON C. MEYER, 
JAMES MILTON MILLER, MARSHALL EARL 
QUACKENBUSH, CHARLES V. TATE and 
CHARLES E. WOOLSEY, 


Defendants. 


The attorneys representing the perties to this action 
having appeared before Magistrate Sol Schreiber at the direction 
of the Court for pre-trial conferences on several occasions, and 
before the Honorable John M. Cannella, U.S.D.J., on October 23, 
1974, pursuant to Rule 16 of the Federal Rules of Civil Procedure, 
the following action was taken: 

Jurisdiction 

(i) The part‘. s agreed that (a) plaintiff's action for a 

‘declaratory judgment and a permanent injunction against the arbi- 


tration proceeding sought by defendants arises under the Railway 


Labor Act, as amended, 45 U.S.C. Sec. 151, et segq., and under 
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the New York Civil Practice Law and Rules Sections 7502, 7503, 


that (b) this Court has jurisdiction of the action under 28 U.S.C 


Sections 1331, 1332, 1337, 2201 and 2202, and that (c) the matter 


in controversy exceeds the sum and value of $10,000, exclusive of 


interest and costs. 


Pleadings 


(ii) The parties agreed that the trial of this action 


shall be based upon the plead.ngs as amended and upon this pre- 


trial order. 


Facts Not In Dispute 


(iii) 


in dispute in this action: 


(1) Plaintiff Trans World Airlines, Inc. 


The parties agreed that the following facts are not 


("TWA") 


is a corporation duly organized and existing under the laws of 


the State of 


Delaware and duly qualified to do business in the 


State of New York, having its principal office and place of busi- 


ness at 605 Third Avenue, in the County and State of New York. 


(2) Each defendant is a former employee of TWA and 


each defendant has the residence set forth below his name. 


CHARLES W. BEATY 
13855 West 67th Street 
Shawnee, Kansas 66216 


WILLIA. kh. BREEN 
7343 Mackey Street 
Overland Park, Kansas 66204 


JOHN P. CARR 
2006 Lathan Street, #56 
Mountain View, California 94040 


LAWRENCE RAYMOND JESSE 
8403 West 98 Circle 
Overland Park, Kansas 66212 


KENNETH E. LENZ 
9662 Dodson Way 
Villa Park, California 92667 


EDWARD A. LEONHARD 
6809 North Park Plaza 
Kansas City, Missouri 64151 
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FRANKLIN D. DACK A.C. LOOMIS, Jr. 
1219 Circle Court 1320 S.E. 4th Street 
McHenry, Illinois 60050 Deerfield Beach, Florida 33441 


DAVID LEWIS DAVIES VERNON C. MEYER 
Wolf Road, Taunton Lakes 1901 N.W. 45 Street 
Marlton, New Jersey 08053 Kansas City, Missouri 64150 


FRANK DAVIS JAMES MILTON MILLER 
703 Gulf Road 371 Silvera Avenue 
Lamar, Missouri 64759 wong Beach, California 90814 


CHESTER LEE EDWARDS MARSHALL EARL QUACKENBUSH 
1730 North 78 Terrace 18602 Nubia 

Kansas City, Kansas 66112 Covina, California 91722 
OTTO F. FLEISCHMANN CHARLES V. TATE 

212 Mimosa Circle 812 South Pacific Highway 
Ridgefield, Connecticut 06877 Talent, Oregon 97540 
ROBERT W. GAUGHAN CHARLES E. WOOLSEY 

3526 West 92nd Place 1801 Third Street 
Leawood, Kansas 66206 LaVerne, California 91750 


E. T. GREENE 
10401 Sagamore Road 
Leawood, Kansas 66206 

(3) At all times pertinent hereto, TWA has emoloyed 
flight crew members in tix classifications of Flight Engineer, 
Pilot First Officer and Captain. 

(4) Prior to March 19, 1968, the Flight Engineers 
International Association, AFL-CIO ("FEIA"), was recognized b:’ 
TWA i: the collective bargaining representative under the Railway 
Labor Act ("RLA"), 45 U.S.C. Section 151 st seg., for TWA's 
employees in the class or craft of Flight Engineer. TWA and FEIA 
executed collective bargaining agreements, covering the rates of 
pay, rules and working conditions of TWA's Flight Engineers, on 


July 29, 1958, November 21, 1962, and February 16, 1966 (Joint 


i 
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Exhibits 1, 2 and 3, respectively). (All Joint Exhibits listed 


herein are incorporated in and made a part of these "Fects Not 
In Dispute" and are attached to other documents heretofore filed 
with this Court as indicated under "Eryiibits" infra p. 18.) 

(5) At all times pertinent hereto, the Air Line 
Pilots Association, International ("ALPA") has been recognized 
by TWA as the collective bargaining representative under the RLA 
for TWA's employees in the class or craft of Pilots (including 
Pilot First Officers and Captains). 

(6) Prior to February 21, 1961, a dispute had 
arisen on the properties of a number of U.S. scheduled air car- 
riers in respect to the crew complement on jet aircraft. The 
dispute involved FEIA, ALPA, TWA and other airlines. The dispute 
was investigated by a Presidential Commission which was establish- 
ed by Executive Orders of the President, dated February 21 ard 23, 
1961 (Joint Exhibit 4), and which issued two reports dated May 24, 
1961 (Joint Exhibit 5) and October 17, 1961 (Joint Exhibit 6) 
respectively, containing recommendations for the resolution of 
the said controversy. 

(7) On June 21, 1962, TWA and FEIA, acting on 
behalf of the craft or class of Flight Engineers, entered into a 
Crew Complement Agreement in settlement of the above-described 
dispute. That Agreement appears in Joint Exhibit 2, pp. 92-106. 
All TWA Flight Engineers then empioyed or on furlough were listed 


in Memoranda A or Al, respectively, which was attached to the 


PRE-TRIAL ORDER 


aforesaid Crew Complement Agreement (Joint Exhibit 2, pp. 97-102), 
and are hereinafter collectively referred to as "A and Al Flight 
Engineers." Each of the defendants herein was, at such time, 
employed by TWA as a Flight Engineer, and each was an "A Flight 
Engineer." 

(8) Memorandum C to the aforesaid Crew Complement 
Agreement (Joint Exhibit 2, p. 105) obligated TWA (1) to offer to 
all A and Al Flight Engineers the "prior right" as against flight 
crew members other than Flight Engineers to bid for and occupy 
all Flight Engineer positions required by the Company's operations 
until their retirement, voluntary resignation or discharge for 
cause, and (2) to enter into an ‘individual agreement with each 
such Flight Engineer to that effect. The reason for such indivi- 
dual agreements was that the parties envisioned the possibility 
that FEIA might be replaced as the representative of the Flight 
Engineers by an organization disinclined to continue the Flight 
Engineers' “prior rights" in succeeding agreements or to enforce 
them effectively. Some time in August 1962, TWA and FEIA reached 
agreement as to the form of such individual agreements, including 
an arbitration provision which declared, among other things, that 
the agreement would terminate upon the Flight Engineer's retire- 
ment, voluntary resignation or discharge for cause (Joint Exhibit 
7). 

(9) During the negotiation preceding their 1962 


Crew Complement Agreement, their 1962 “'» 1.5 Agreement, and their 
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agreement as to the form of the individual agreements, FEIA an 
TWA did not discuss the meaning of the phrase “discharge for 
cause" used in Memorandum C of the Crew Complement Acreement and 
in the incividual agreements. 

(10) During the period of the negotiations describ- 
ed above, disputes over Flight Engineer discharges for cause were 
subject exclusively to the grievance procedure established in the 
basic working agreement between TWA and FFTA, including the right 
to appeal to the TWA Flight Engineei;:' System scare of Adjustment, 
Disputes over Flight Engineer discharges for cause were subject 
to such grievence procedure for as long thereafter as FEIA con- 
tinued to represent TWA's Flight Engineers, and te the grievarie 
procedure established in the TWA-ALPA basic working agreement, 
including appeal to the TWA Pilots' System Board of Adjustment, 
once ALPA became the representative of such emplo’.: (see para- 
graph 14 infra). 

(11) On September 25, 1962, TWA and ALPA, acting 
on behalf of the class or craft of Pilots, entered into a Supple- 
mental Memorandum ("ALPA Crew Complement Agreement") (Joint 
Exh:.bit 8), in settlement of the dispute described in paragraph 6 
above, which permitted, inter alia, under conditions described 
therein, operation of turbo-Jet aircraft with flight deck crews 
consisting of two Pilots and one Flight Engineer in lieu of the 
three Pilot-one Flight Pigineer crew theretofore required. 

(12) During the period April 1963 to October 1363, 


each of the defendants herein, then employed as a Flight Engineer, 


a 
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signed an individual agreement with TWA, pursuant to the TWA-FEIA 
Crew Complement Agreement (see paragraph 8 supra). During the 
period 1963-1965, A and Al Flight Engineers, including the defen- 
dants, satisfactorily completed certain pilot training which 
qualified them for Flight Engineer positions on turbo-jet air- 
craft operated by. three-man crews. Pursuant to the ALPA Crew 
Complement Agreement, such Flight Engineers were placed on the 
TWA Pilots' System Seniority List below all Pilots appearing on 
that list as of the date of that Agreement but above any Pilot 
hired thereafter, with an asterisk or other symbol to indicate 
their status; such Flight Engineers have maintained their relative 
positions in respect of one another on the Pilots' System Senior- 
ity List. 

(13) During 1966 and 1967, each of the defendants, 


theretofore serving as a Flight Engineer, voluntarily bid for and 


was assigned to Pilot First Officer training and, upon satisfac- 
tory completion of that training, to a position as a TWA Pilot 
First Officer, under the applicable TWA-ALPA collective bargaining 
agreement. Each of the saic defendants continued to serve as a 
TWA Pilot First Officer until he entered training for upgrading 
to TWA Captain (see paragraph 17 infra.) | 

(14) On October 26, 1967 ALPA filed an application 
with the National Mediation Board ("NMB") for representation of 


TWA's employees in the craft or class of Flight Engineers, and, 


on March 19, 1968, as the result of an election amony TWA's 
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Flight Engineers, ALPA was certified as the collective bargaining 
representative under the RLA for suc’ employees. On May 18, 1968, 
TWA and ALPA executed a single collective bargaining agreement 
covering the rates of pay, rules and working conditions of TWA's 
Flight Engineers and Pilots; subsequent epnaninidilen were executed 
on January 23, 1970 and July 7, 1972 (Joint Exhibits 9, 10, and 
ll, respectively). 

(15) The last TWA Flight Engineers' System Senior- 
ity List was published in January 1968, and thereafter the only 
TWA flight deck crew seniority list on which Flight Engineers, 
including the defendants herein, appeared was the TWA Pilots’ 
System Seniority List. 

(16) Pursuant to Section 204 of the Railway Labor 
Act, 45 U.S.C. Section 184, the collective bargaining agreements 
between TWA and ALPA have, at all times pertinent hereto, provided 
for the processing of a grievance involving discharge to a TWA 
Pilots' System Board of Adjustment (the "System Board"). The 
System Board is composed of four members, two designated by TWA 
and two by ALPA; in the event of a deadlock, a fifth neutral 
member (the “Referee") is selected. 

(17) Each of the nineteen defendants herein volun- 
tarily entered training for upgrading from TWA Pilot First Officer 
to TWA Captain; the first such defendant entered Captain training 
in August 1966, and the last entered such training in March 1970. 


(18) At the time each defendant voluntarily bid 


PRE-TRIAL ORDER 


for and was assigned to training and then to a position as TWA 
Pilot First Officer, and at the time each defendant voluntarily 
accepted assignment to training for upgrading from TWA Pilot First 


Officer to TWA Captain, he was aware that TWA intended to dis- 


charge him (and not to permit him to return to his former Flight 
Engineer position) if he entered Captain training and failed to 
complete it satisfactorily. 

(19) TWA has never allowed a Pilot to remain in 
its employ for the purpose of serving as a flight deck crew 
member after such Pilot has failed satisfactorily to complete 
training for upgrading from TWA Pilot First Officer to TWA Captain 
and has consistently discharged such Pilot from its employ or 
allowed him to resign; during the period 1965-1972, at least 60 
such Pilots were terminated or allowed to resign following such 
failure. The uniform course of decision of the System Board, in 
at least 24 cases between 1965 and 197%, has been that a TWA 
Pilot First Officer who fails to satisfactorily complete Captain 
training after having been given a fair and adequate opportunity 
to do so was properly discharged for cause. 

(20) During 1970 and 1971, TWA determined that 
each defendant, having entered TWA Captain training, had failed 
satisfactorily to complete such training after having been given 
a fair and adequate opportunity to d> so. Each defendant was 
thereupon allowed to resign or was discharged as a TWA employee, 


allegedly for cause. The dates on which each such defendant (a) 


rn 
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entered the TWA Captain training program and 


(b) resigned or was 


discharged upon his alleged failure to complete that training 


satisfactorily is as follows: 


Defendant 


Charles W. Beaty 
William R. Breen 
John P. Carr 
Franklin D. Dack 
David Lewis Davies 
Frank Davis 
Chester Lee Edwards 
Otto F. Fleischmann 
Robert W. Gaughan 
E. T. Greene 


Lawrence Raymond Jesse 


Kenneth E, Lenz 
Edward A. Leonhard 
A. C. Loomis, Jr. 
Vernon C. Meyer 
James Milton Miller 


Marshall Earl Quackenbush 


Charles V. Tate 
Charles E. Woolsey 


(21) 


Date of Entry Into 
Captain Training 


March 2, 1970 
September 29, 1969 
January 5, 1970 
March 2, 1970 
March 2, 1970 
January 5, 1970 
September 16, 1968 
November 3, 1969 
September 29, 1969 
November 3, 1969 
January 19, 1970 
January 19, 1970 
January 19, 1970 
March 2, 1970 
March 2, 1970 
September 29, 1969 
January 19, 1970 
January 19, 1970 
August 12, 1968 


Date of 
Resignation (R) 


Or Discharge (D) 


D-January 25, 1971 
D-June 19, 1970 
R-April 13, 1970 
D-February 16, 1971 
D-July 8, 1970 
D-November 10, 1970 
D-June 3, 1969 
D-July 20, 1970 
D-June 1, 1970 
D-June 9, 1970 
D-March 26, 1971 
D-November 17, 1970 
D-December 23, 1970 
D-November 24, 1970 
D-February 8, 1971 
D-June 15, 1970 
D-March 31, 1970 
D-September 29, 1970 
D-May 13, 1971 


Following the resignation and discharges re- 


ferred to above, eight of the defendants filed bids for Flight 


Engineer positions. 


The dates of such bids, and the contract 


under which each bid was purportedly made, are as follows: 


Defendant 
Charles W. Beaty 


William R. Breen 
Chester Lee Edwards 


Lawrence Raymond Jesse 


Kenneth E, Lenz 


Date of Bid 
January 29, 1971 


June 24, 1970 
June 4, 1969 
March 30, 1971 
November 13, 1970 


Contract Reference 


ALPA Crew Comp, 
Agreement 

Unstated 

Unstated 

Unstated 

ALPA Working Agree- 
ment 
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De fendant Date of Bid Contract Reference 

Edward A. Leonhard January 29, 1971 ALPA Crew Comp. Agree- 
ment 

Vernon C. Meyer Undated ALPA Crew Comp. Agree- 
ment 

Charles E. Woolsey May 12, 1971 Unstated 


Copies of said bids are incorporated as Joint Exhibit 12. 
(22) Following the resignation and discharges re- 
ferred to above in paragraph 20, defendants Carr, Davis and 


Quackenbush did not file a grievance, but each of the other 


defendants filed a grievance under the TWA-ALPA working agreement 
complaining of his termination for failure to complete training 
for upgrading to Captain, and TWA thereafter denied each such 


grievance, on the dates indicated below: 


Date Grievance Date of TWA 
Defendant Filed Denial 
Charles W. Beaty February 2, 1971 March 12, 1971 
William R. Breen June 30, 1970 August 3, 1970 
Franklin D. Dack February i8, 1971 March 8, 197] 
David Lewis Davies July 14, 1970 July 31, 1970 
Chester Lee Edwards June 13, 1969 August 27, 1969 
Otto *. Fleischmann July 23, 1970 August 10, 1970 
Rokert W. Gaughan June 13, 1970 September 2, 1970 
E. T. Greene June 26, 1970 August 19, 1970 
Lawrence Raymond Jesse April 2, 1971 May 7, 1971 
Kenneth E. Lenz November 13, 1970 November 30, 1970 
Edward A. Leonhard December 31, 1970 February 22, 1971 
A. C. Loonis, Jr. December 2, 1970 January 11, 1971 
Vernon ©. Meyer February 16, 1971 March 12, 1971 
James Milton Miller June 24, 1970 July 15, 1970 
Charles V. Tate October 10, 1970 October 26, 1970 
Charles E. Woolsey May 20, 1971 Grievance Withdrawn 


Defendant Woolsey, who had originally entered Captain training on 


August 12, 1968, had been terminated on May 13, 1969, and had been 


returned to the program by the System Board in July 1970 on the 
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ground that he had not received a fair and adequate opportunity 
to complete Captain training, withdrew his latest grievance on 
June 8, 1971. Following the response of TWA, each of the other 
defendants processed his grievance to the System Board under the 
TWA-ALPA agreement. 

(23) In a decision dated October 29, 1969 the 
System Board denied the grievance of defendant Edwards, ruling 
that he had been properly discharged for cause, Defendant Davies 
withdrew his grievance from the System Board on October 20, 1970. 
By decisions dated February 27, 1971, the System Board deadlocked 
on the grievances of defendants Fleischmann, Gaughan, Greene and 
Miller; the grievances were then submitted through ALPA to a 
five-member Board (Laurence E., Seibel, Neutral Referee), which 
denied them in a decision dated August 18, 1971, ruling that each 
of the grievants had been properly discharged for cause. 

(24) During June 1971, each of the defendants 
herein, except defendants Gaughan and Greene, sent to TWA a letter 
(Joint Exhibit 13) claiming that the Company had violated his 
individual agreement (see paragraphs 8 and 12, supra) by refusing 
to assign him to a Flight Engineer position following his failure 
to satisfactorily complete training as a TWA Captain and request- 
ing arbitration of such claim pursuant to the arbitration provi- 
sions of said individual agreement. This was the first time that 
any of the defendants had raised such a claim or requested arbi- 


tration under the individual agreement. By letter dated July 2, 
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1971 (Joint Exhibit 14), TWA rejected these requests for arbitra- 
tion. 

(25) By notices dated July 22, 1971, and served 
upon TWA on July 30, 1971, pursuant to Section 7503(c) of the 
New York Civil Practice Law and Rules, the defendants announced 
their intention to demand arbitration of their claim under their 
individual agreements. Each such notice also contained the 
following paragraph: 

| "PLEASE TA. FURTHER NOTICE that unless within 

ten days after service of this notice of intention to 
arbitrate you apply to stay the arbitration herein, 
you shall thereafter be precluded from objecting that 
a valid agreement was not made or has not been com- 
plied with and from asserting in court the bar of a 
limitation of time," 

Copies of the said notices are incorporated herein as Joint 

Exhibit 15. 

(26) TWA has not participated in the arbitration 
sought by defendants and has not made or been served with an 
application to compel arbitration except as specified in para- 
graph 25 above. 

(27) The grievances that defendants Beaty, Breen, 
Dack, Jesse, Lenz, Leonhard, Loomis, Jr., Meyer and Tate had 
submitted to the System Board under the TWA-ALPA agreement 
challenging their discharges explicitly raised the following two 


issues: (1) whether the grievants had had a fair and adequate 


opportunity to complete Captain training successfully and/or 


whether they deserved a "second chance" to complete the Student 
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Captain training program; and (2) whether, assuming they had 
received such an opportunity and did not deserve a "second 
chance", they nevertheless had a right to return to Flight En- 
gineer positions. ALPA represented the defendants' claims in 
respect to the first issue above, as it had previously done in 
the grievance proceedings of defendants Edwards, Fleischmann, 
Gaughan, Greene and Miller. The defendants’ claims in respect 
of the second issue were represented by their own counsel. 

(28) In respect of the first issue stated above, 
the four-member System Board denied the grievances of defendants 
Beaty, Dack, Jesse, Lenz and Loomis, Jr., deadlocked on the 
grievances of defendants Breen, Leonhard and Tate, and sustsined 
the grievance of defendant Meyer. On September 28, 1972, the 
five-member System Board (Arthur Stark, Neutral Referee), denied 
the grievances of defendants Breen and Tate in respect of the 
first issue stated above; on October 19, 1972, that same System 
Board sustained the grievance of defendant Leonhard on that 
issue, finding that he had not had a fair and adequate opportunity 
to complete Captain training. 

(29) Defendants Leonhard and Meyer, whose griev~ 
ances were sustained on the first issue stated above, were 
returned to Captain training. TWA thereafter determined that 
Leonhard had improperly refused to return to work from a medical 
leave and discharged him a second time, allegedly for cause, 


effective January 19, 1974; a grievance complaining of his 
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termination was filed with the System Board and subsequently 
withdrawn. TWA also determined that Meyer had again failed to 
complete Captain training successfully, and discharged him a 
second time, allegedly for cause, effective December 1, 19723 a 
grievance complaining of his termination was filed with the 
System Board a..d subsequently withdrawn. 

(30! In respect of the second issue stated in 
paragraph 27 above (right to return to a Flight Engine =+ position 
after failing Captain training), the parties to the pending 
grievances (those listed in paragraph 27 above, except that of 
defendant Meyer, which was withdrawn) in an agreement dated 
March 23, 1972 (Joint Exhibit 16), stipulated that all such 
grievances would be consolidated for hearing and decermination 
by the five-member System Board (Arthur Stark, Neutral Referee), 
without prior submission to the four-member panel, Hearings on 
this issue were held during March, May, and June 1972. The 
position taken by ALPA in these proceedings was that -WA Pilot 
First Officers, including former A and Al Flight Engineers, who 
fail to successfully complete training for upgrading to Captain 
have no right to return to the Flight Engineer position. The 
positions taken by TWA and by the grievants in the System Board 
proceedings are as stated in the decision of the System Board. 
Cn March 2, 1973, the System Board, with the Neutral Referee nct 
toting, ‘nied all the grievances, including those of defendants 


Beaty, Breen , Dack, Jesse, Lenz, Leonhard, Loomis, Jr., and 
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Tate, ruling that each had been properly discharged for cause 


(Joint Exhibit 17). 


Issues To Be Tried 


(iv) The parties agreed that the only issue of fact to be 
litigated in this action is as follows: 

Whether, during the negotiations which led to their 1962 
Crew Complement Agreement, to their November 1962 Working Agree- 
ment, and to their agreement as to the form of individual agree- 
ments with the individual defendants, FEIA and TWA understood and 
intended that the determination as to whether there was cause for 
the discharge of a Flight Engineer was to be made in every case 
by the System Board of Adjustment ‘under the applicable working 
agreement, by the arbitrator appointed under the individual agree- 
ment, Or as said arl@trator would determine under the individual 
agreement. 

(v) The parties did not agree on a statement of the issue 
of law to be litigated in this action, and have each proposed 
their own formulations of the issue, as follows: 

(1) Plaintiff: 

Whether the defendants have the right, under 
their individual agreements with TWA, to arbitrate the claims 
asserted in their notices of intent to arbitrate. 

(2) Defendants: 
Whether, under an individual agreement between 


TWA and each defendant, such defendant had the right, at the time 


he requested arbitration, *o arbitrate his claim that TWA's 
failure to assign him to a Flight Engineer position upon his 
termination by TWA as a Pilot, and the assignment of that position 
to a Pilot, constituted a denial of his prior right to a Flight 
Engineer position. 


Positions of the Parties 


(vi) The parties agreed that the following states their 
respective positions with respect to the issues to be tried: 
(1) Position of Plaintiff: 

(a) No Arbitration Agreement in Effect. The 
nineteen defendants, formerly employed as Flight Engineers and 
then as Pilots by TWA, served individual notices, pursuant to 
Section 7503 of the New York Civil Practice Law and Rules, of 
their intent to arbitrate, under individual avbitration agreements 
between TWA and each such defendant, their claims to continued 
employment as TWA Flight Engineers following their resignations 
or discharges for cause while serving as Pilots. Each of the 
said notices stated that, unless TWA made an application for a 
stay of arbitration within ten days after service of such notice, 
TWA would thereafter be precluded from challenging the existence 
of a valid arbitration agreement or the defendants' compliance 
therewith. The individual agreements under which the defendants 
seek to arbitrate their claims were entered into pursuant to a 


1962 agreement with the Flight Engineers International Association, 


AFL-CIO, TWA Chapter, the defendants’ former collective bargaining 
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representative under the Railway Labor Act. The said individual 
agreements provided that each such defendant would have a “prior 
right," as against flight crew members other than Flight Engineers, 
to bid for and occupy all Flight Engineer positions required by 
TWA's operations, and further provided that if TWA acted or 
threatened to act in a manner which would constitute a denial of 
such “prior right," the Flight Engineer could assert his objec- 
tions before a designated arbitrator in a specified manner. The 
said individual agreements, including the arbitration clauses 
thereof, terminate, by their express terms, upon voluntary resig- 
nation or discharge for cause. Each defendant, while serving as 
a Pilot, either voluntarily resigned or was dis harged for cause, 
terminating his individual agreement with TWA, including the 
arbitration clause thereof, subject only to a dete-mination pur- 
suant to the contractual grievance procedure, culminating in a 
right of appeal to the System Board of Adjustment, that his 
discharge was not for cause under the applicable collective 
bargaining agreement. The defendants' grievances complaining of 
their termination of employment, including their claims for 
reinstatement to Flight Engineer positions, where filed, have 
been finally determined adversely to the defendauts, pursuant to 
the grievance procedure established in the applicable collective 
bargaining ag?<ements, eitt. by a ruling of the System Board 

of Adjustment that they had been discharged for cause or by the 


withdrawal of their ~- veal to the System Board, leaving undis- 
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turbed a prior determination that they had been discharged for 
cause. The individual agreements between TWA and each defendant, 
including the arbitration provisions thereof, having terminated, 
there is no agreement between TWA and any of the defendants to 
arbitrate the claims raised in their notices of intent to arbi- 
trate. 

(b) Defendants' Claims Not Timely. The claims 
sought to be arbitrated by the defendants are barred by laches 
and by the defendants' failure to assert such claims in the time 
and manner provided in the arbitration agreements. 

(c) Court Has Jurisdiction of Action. This Court 
has jurisdiction, because of diversity of citizenship, and under 
the Railway Labor Act, to determine that TWA and each of the 
defendants, respectively, are not parties to an existing arbi- 

vation agreement, and that the defendants' claims are barred by 
laches or by their failure to assert such claims in the time 
and manner jrovided in the arbitration agreements, and to 
permanently stuy any arbitration under such agreements. 
(2) Position of Detendsntse 

(a) Defendants Had Right to Arbit.atec Claims. The 
defendants contend in this proceeding that each cf them had the 
right, under an individual agreement between TWA and eac’. of them, 
to arbitrate his claim that TWA's failure to assign him “o a 


Flight Engineer position upon his termination by TWA as a Pilot, 


constituted a denial of his prior right to a Flight Engineer 
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position. Defendants assert that they had not voluntarily 
resigned or been discharged for cause from their positions on the 
Flight Engineers' seniority roster within the meaning of their 
individual agreements, and that their discharges as Flight 
Engineers denied them their prior rights to the Flight Engineer 
position. 

(b) Defendants' Claims Were Timely. The defendants 
contend that they are not barred from arbitrating their claims 
under the individual agreements by alleged laches or failure to 
assert their claims in the time and manner provided therein. 

(c) Defendants' Claims Should Be Submitted To 
Arbitrator. The defendants contend (i) that the proper tribunal 
to determine whether the defendants had voluntarily resigned or 
been discharged for cause, within the meaning of the individual 
agreements, and whether they are barred from arbitration by 
alleged laches or by their alleged failure to assert their claims 
in the time and manner provided in the individual agreements, is 
the arbitrator named in each of those agreements, and (ii) that 
if the Court finds that such questions are not within the scope 
of the arbitrator's authority, the right of the defendants to 
arbitrate the issue of whether their discharges or resignations 
under the TWA-ALPA Working Agreement deny them their prior rights 
under their individual agreements was not terminated by such 
resignations or discharges under the TWA-ALPA Working Agreement. 


° Claims For Damages and Relief 
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(vii) The parties agreed that the following are all of the 
claims for damages or for other relief in this action: 

(1) On Behalf of Plaintiff: Plaintiff prays that 
this Court (a) render a declaratory judgment determining that 
TWA and each of the defendants, respectively, are not parties to 
an existing arbitration agreement or, in the alternative, that the 
defendants' claims are barred by laches or by their failure to 
assert such claims in the time and manner provided in the arbi- 
tration agreements, (b) order that the arbitration proceedings 
sought by defendants be permanently stayed and enjoined, and 
that their notices of intent to arbitrate be withdrawn, and (c) 
grant such other, further or different relief to which the 
plaintiff may be entitled in the premises. 

(2) On Behalf of Defendants: Defendants pray that this 

Court dismiss the instant action and order that the arbitration 
proceedings initiated by defendan s proceed under the jurisdic- 
tion of the individual arbitrator provided for in the individual 
agreements. If this Court determines that the questions raised 
by the plaintiffs are not within the scope of the arbitrator's 
authority, the defendants pray that this Court will determine 
either (a) that the defendants were not discharged for cause nor 
did they voluntarily resign fro. sir positions on the Fiight 
Engineer seniority roster within the meaning of their individual 
agreements, or (b) that the issue of whether the discharges or 


resignations of defendants under the TWA-ALPA Working Agreement 
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has denied them their prior rights to the Flight Engineer position 
within the meaning of the individual agreements shall be sub- 
mitted to the individual arbitrator appointed under those agree- 
ments. Finally, defendants pray that this Court grant it costs 
and such further and different relief to which defendants may be 
entitled in the premises. 
Witnesses 

(viii) The parties agreed that the following witnesses may 

be called: 
(1) By the Plaintiff: David J. Crombie 
(2} By the Defendant! None 

(ix) The following is a list of the parties' Joint Exhibits 
incorporated and made a part of the "Facts Not In Dispute” (see 
pp. 2-13 supra). Each of these Exhibits was previously filed with 
this Court along with "Plaintiffs' Pre-Trial Memorandum" dated 
April 8, 1974, and was listed by the number which follows the 
exhibit title below: 

(1) TWA-FEIA collective bargaining agreement, dated 

July 29, 1958 (Exhibit No. 1 of Plaintiff's 
Pre-Trial Memorandum dated April 8, 1974). 


(2) TWA-FEIA collective bargaining agreement, dated 
November 21, 1962 (No. 2). 


(3) TWA-FEIA collective bargaining agreement, dated 
February 18, 1966 (No. 3). 


(4) Executive Orders of the President, dated 
February 21, 1961, and February 23, 1961 (No. 4). 


(5) Report of Presidential Commission, dated May 
24,1962 (No. Sis 
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Report of Presidential Commission, dated 
October 17, .961 (No. 6). 


Flight Engineer individual agreement (No. 


TWA-ALPA Supplemental Memorandum 


, dated 
September 25, 1962 (No. 7). 


TWA-ALPA collective bargaining agreement, 
dated May 18, 1968 (No. 9). 

(10) TWA-ALPA collective bargaining agreement, 
dated January 23, 1970 (No. 10). 

(11) TWA-ALPA collective bargaining agreement, 
dated July 7, 1972 (No. 1l). 


(12) Bids for Flight Engineer positions submitted 
by certain defendants (No. 12). 


(13) Defendants' letters to TWA requesting arbitration 
(No. 16). 


(14) Letter from TWA rejecting Defendants' arbitration 
requests, dated July 2, 1971 (No. 17). 


(15) Defendants' notices of intent to arbitrate, 
dated July 27, 1971 (No. 18). 


(16) TWA-ALPA-FEIA System Board Agreerent, dated 
March 23, 1972 (No. 23). 


(17) Decision of five-member System Board (Stark 
as Referee) oi. grievances of certa'’n defendants 
dated March 2, 1973 (No. 25). 
Plaintiff's Exhibits 
(x) The plaintiff intends to offer into evidence the follow- 
in, exhibits, copies of which are attached hereto: 
(1) Letter from Asher Schwartz to David Crombie, 
dated July 12, 1962, with five-page attachment;and 
(2) Letter from Asher Schwartz to Jesse Freidin, 


dated August 16, 1962, with four-page attachment. 
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Miscellaneous 
(xi) The parties agreed that the Court shall treat the 
transcript of the testimony of Harrison S. Dietrich before the 
TW.. Silots' System Board of Adjustment on March 24, 1972 and 
May 31, 1972 (listed and filed as "Exhibit 53" to "Plaintiff's 
Pre-Trial Memorandum" dated April 8, 1974) as a deposition under 
the Federal Rules of Civil Procedure, and th-. each party waive 


signing, certification, sealing and filing. 


Dated: New York, New York 
November 8, 1974 


POL TI FREIDIN PRASHKER 
FELDMAN & GARTNER 
Attorneys for Plaintiff 


By /s/ Herbert Prashker 
A Member of the Firm 
777 Third Avenue 
New York, New York 10017 


O'DONNELL & SCHWARTZ 
Attorney for All Defendants 


By /s/ Asher W. Schwartz 


SO ORDERED: A Member of the Firm 
501 Fifth Avenue 
/s/ New York, New York 10017 


U.S.D.J. 
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SECTION ITI 


ation and use ofl alltypesof equipment without regard to any other: 
hame or description by which the flight engineering function may 
be designated: Provided, however, that if the regulation of any 
Government agency requires that, in the use and Operation of any 
Specified type of equipment, all members of a minimum cockpi 
fliggt crew of three or more, on such equipment shall posses 
Specilied qualifications and/or Specified licenses which are no 
solely incident or necessary to the performance of the {licht en- 
Fineering function, the member of such minimum crew who is to, 
Or does, perform the Licht engineering functiun shall be selected 
and assiened [rom the seniority list, covered by this Agreement, 
of Flight Engineers, who May possess or acquire the qualifica- 
tlons and/or licenses required by such regulations: Provided, 
further that the Company will not enter into any collective bar- 
faining asreement, with any other organization or association, 
covering employees who perform the [licht engineering function 
So long as the certification of the Association as bargaining re. 
presentative for such employees remains in effect: and Pro- 
vided, further that "the flicht engineering function” as used here- 
in is Jefined to mean that function as it is generally known. 


The «docation of cockpit duties will be determined by the Com- 
pany.*' 
For the purpose of the foregoing, the following are not consider- 
ed part of the minimum flight crew: crew member carried 
(1) because of the nature of the route (such as Navigators), (2)be- 
cause of the schedule being flown (such as more than two Pilots 
On multiple crew operation), (3) as supervisors or employees to 
testeuct or check crew member proficiency, and (4) as cabin at- 
tendants and other service employees. 
. . . 
SECTION II 
DEFINITIONS 


As used in this Agreement, the term 


(A) "Student Flignt Engineer” means an employee of the Company 
who possesses a valid CAA aircraft and aircraft engine me- 
chanic’s certificate and who is undergoing training on a full 

" time Lasis for the position of Flight Engineer. 

(B) “Flight Engineer” means an employee designated bythe Com- 
Peny to serve as such and who is responsible for assuring the 
Rirworthy condition ofthe aircraft on which he is to serve be- 
fere its Ceparture; for the safe and efficient mechanical Op- 
eration of the aircraft and its components while in flight, in- 
ehuding recognition and correction of malfunctioning to the 

ent practicable: for the manipulation of its engineering 
(3, and forall retated ground 1nd flight duties as assign. 
ed; and who meets all government and Company requirements 
for the position of Flight Engineer and who possesses a cur- 
rently valid aircra(t and aircraft engine mechanic's certifi- 
Cate, 

. Pege fase . if 


(B), PAGE FOUR OF THE Tr 
AGREEMENT, DATED JULY 29, 1958 


PRE-TRIAL ORDER) 
ae 


NA~FEIA COLLECTIVE BARGAINING 


(EXCERPT FROM JOINT EXHIBIT 1, 


(C) "Month" means the period from and including the first day of, 
to and including the last day of, each calendar month of the 
year;except January shall be considered as January 1 throuch 
January 30; February shalibe consideredas January 31 through 
March 1; Marchshallbe considered as March 2through March 


31. All other months shall be calendar months. 


(D) In computing the hours of a Flight Engineer (over two years 
service) for {lying pay purposes the greatest of the followin 
shall be used on all flights: 

(1) Actual time block-to-block 

(2) Scheduled time block-to-block : 

(3) Minimum of one(1)hour for each four (4) trip hours as de- 
fined in Section I] (Sj). This shall be paid as an extension 
of the last leg flown. (This provision (3) shall apply only 
to reciprocating equipment): 

In determining actual or scheduled under (1 )or (2)above, such 

time shall be calculated on a leg-by-leg basis. : 


(E) "Day Flying” (Transcontinental) means all {lying between the 
hours of 6:09 A.M. and 6:00 P.M., Standard Time, and "Night 
Flying” (Transcontinental) means ali {lying between the hours 
of 6:00 P.M. and 6:00 A.M., Standard Time. In all cases,the 
time cf departure used herein shall be the time of block depar- 
ture of the airplane, When changes in the time zone occur in 
flight, the time Zone at the station of last take-o!f shall be used 
in computing the day and night {lying time for that leg‘of the trip 


(F) "Miscellaneous Flying” means flying other than scheduled, 
charter, sel{-training, or staff instruction flights. Any test 
or ferry fiying pericrmed by a Flight Engineer in connection 


with the flight to which he is assigned will not be considered 


as miscellaneous [lying. 


(G) A*Run"means a flight or combinationofflichts as desienated 
by flight number(s) and turn station(s), on which a Flight En- 
Gineer is regularly scheduled, including the domicile at which 
the Flight Engineer who {lies the run is based. 

(H#) *Leadhead Time” is that time Spent at the ection of the 
Company traveling by any means of-transpor on as a non- 
Operating crew member to or from protecting a flight; except 
that no time spent as a member of a multiple crew will be 
considered as deadhead time. 

( "Domicile" means a location where Flight Engineers are per- 
manently based. _ 


(J) "Special Assignment” is an assignment to duty as defined ta 
(B) above other than to miscellaneous flying, seif-training, 
or to charter or scheduled runs out of the domicile on the 


operationto which a Flight Engineer is permanently assigned, 
Poge five 


SECTION II (B), PAGE TWO OF THE TWA-FEIA COLLECTIVE BARGAINING 
AGREEMENT, DATED NOVEMBER 21, 1962 (EXCERPT FROM JOINT EXHIBIT 
2 PRE-TRIAL ORDER) 


~ flight dutics as ossigucd and who és properly quali- 
ficd to serve as such and holus such valid andl cur- 
rently eficctive certificates as are required by applicable 
Federal regulations, this Acreement and the Memo- 
randutn of Agreement dated June 21, 1962. 


or necessary to the perfonnance of the flizht engineering 
function, the member of such miniinum crew who is to, 
or does perform the flicht enzineering function shall be 
eclected and assigned from the seniority list, covered by 
this Agreement, of Flicht Engineers, who may POSSESS 
Or ecquire the qualifications and/or licenses required by j The routine duty assignments of Flicht Enzineers 
_buch regulations: Provided, further that the Company qualified and ined in accordance with the Mecimo- 
will not enter into any collective barzaining aureement, i randum of Agsreciment dated June 21, 1962, shall 
with tuy other Organization or association, covering em- utilize the qualifications reierred to therein so as to 
pioyees who perforin the flight engineering function so provide inaximum safety, crew-coordinstion, and efli- 
loug as the curtificution of ‘he Association 2s bargaining { ciency. Such duties shall not confiiet with the per- 
representative for such emptoyees remains in eficct except ; forinance of flight enginecring duties, and shall not 
in the ter:ns set forth iu the Memorandum of Acreement inchile- manipulation of the primary fiicit controls. 
and attachneats thereto cuted June 21, 1952 and as sct At the direction of the Capiain, such Flight Engi- 
forth in the Supplemental Memorandum between the , | neers may be required to perform the following duties: 
Company and the Air Line Pilots Association, Interna- | 

tiongl, dated September 25, 1952: and Provided. further } (1) Make the pre-flicht inspection of the aircraft, 
that “the flight engineering function” as used herein is and consult with the Captain om the mechznical 
defiaed to ranean that function as it is general! Iznown. | condition of the aircrait; consult with the Captain 
The allocation of cockpit duties will be determined by one van Se ce OS See pan Se ee 
the Company, ° weather, and anticipated operation of the flight 


: 3 Assist in pre-takeof! computations involving - 
For the purpose of the foregoing, the following are not Riindeae pe the ake” iti 
considered part of the minimum flight erew: crew mnem- etka : H 
ber carried (1) because of the mature of the route (such ' Read the checklist and answer for items appli- 
23 Navigators), (2) because of the schedule being flown ‘ \ cable to his duty station. 
(such as more than two pilots on multiple crew opera- i Assist in maiutaining required imflight forins and 
tion), (3) ue supervisors or employees to instruct or cheek records. , 
¢erew meinber proficiency, and (4) as cabin attendants and ‘ pe . — : 
other service employces. Assist in radio communications functions, 
Assist. in enroute, replanning and navigational 
ious W equi . 
SECTION II functions when required. 


Assist in traffic Jook-out during visual approach 
end departure operatious, 


. ae 7 rR thej Assisé in monitoring of flight imstruments with 
Olnpany who. is undergning training on a full . respect to their norinal functionime during instru- 


DEFINITIONS 
(A) “Student Flizht Enzincer” means an employee of the 


basis for the position of Flight Engineer, ment approach and departure operations. 
(B) “Flight Enzineer” means an employee, including the 
occupant of the third seat on three-man turbo-jet 
who is responsible while in flight or enroute 


(C) “Month” means the period from amd including the 
first day of, to and including the Kest day of, each 
ealendar month of the year; except January shall 
be considered as January 1 throuch January 30; Feb- 
ruary shall be considered as January $1 through 
March 1; March shall be considered aos March 2 
through March 3i. All other months shall be calen- 
dar months. 


safe’ and efficie eR re : 
fe and efficient mechanic electrical and 


c *, 

for the s: 

eleetyonie fuactioning and the girvworthy condition of 

the aircraft, irrespective of the incans of propulsion, 
or 


and its components (including recocnition and cor- 
rection of their malfunctioning) and for manipulation 
of its enginecring controls and all rclated ground and 


Page Two y Page Three 


eee 


SECTION XXII (W), PAGE SEVENTY-FIVE OF THE TWA-FEIA COLLECTIVE 
BARGAINING AGREEMENT, DATED NOVEMBER 21, 1962 (EXCERPT FROM 
JOINT EXHIBIT 2, PRE-TRIAL ORDER) 


initted to attend sony investigation of an aircraft which the Flight Engineer's function n be desig-] 


accident in which a Plight Engiweer 1s an operating nated) on TWA and any other airline at the time of 
crew tember. such sale, transfer, lease, consolidation or merger, repre- 
(O) When ia flight, Flight Envincers shall be subject only Soeneures Ot Bee Aasest and 1 w A shall meet 
te orders isesn the pilot-iu-command. with the representatives « uch cinployces without 
delay and negotiate reas le and proper provisions 

(P) Any Flight Fingincer who becomes sick or injured as for the protection of their y sud priority rights, 
a result of having been outside the United States on with the right of appeal, provided such other repre- 
Coinpany business, due to causes related to his occu- sentatives so agree to arbitration by a neutral se- 
liar lected in the manner provided in Section XA, if any 


pation or to the living and health conditions pecu 
h 


to the countries in which he performed services, sh: dispute arises as to what is reasonable and proper 

be properly bospitali at Company expense. If the in the premises 

sickness or injury Recessitates treatinent or convales- (T) No Flicht Engineer covere d hereunder shall be placed 

cence in the United States, such Flight Engineer nas dopeial taaninent, (of & caceak ak wane Poh gor te 

shall be returned by the Company to the United ee eae Bidar tee Rengein® a pgGestee:, 

er yee ee ; 2 (69) days unless he consents to a longer period, except 

States. This provision shall apply to recurrences of SE oe tid ma Sa € “+ . a 
3 i : where a Jimitatio: time or otherwise is specifically - 

the saine sickness-er iujury 19 long 13 the Flight stated herein . 

: P P ' c in, 

Engineer shall remain 2 empluyce of the Company. ; SERS atte p At: 

(U) Selection of Flight Engineers hereunder in a dortnicile 


(Q) A Vhsht Enzincer shall not be required to necept a for qualification on new equipinent shall be mide by 

position which juvolves checking the periormance of advance prefevence bidding for such trainir.. from 

: or training of other light Engincers _ those who nave coinpleted their pro y period. 
: ; , , ‘ , insufficient preference rom such ‘ht Enzinee 

. (R) Special assignments with cormpanics other than TWA a ‘a a } c nt fr + 1 ch Ens necrs 
° ; e- ‘ ceived rales n § e 3 rac nve 

; of its subsidiaries shall he made only where mutually poe be | wtea te " D t . r = inverse 
eee 7 er ; eniority at » domicile z wil Ise . 

> acceptable to both TWA and the Flight Engiucer in- 7 y P . eis ing wilh those who have 

“ ccmpleted their probationary period. 


volved. ‘he Cotupany will notify the Association 
and upon written request,.consult with the Association 
prior to such an ascigument being made 


(V) All Flizht Enginecrs included on the seniority list 
covered by this Aercement, shall be accorded and 
allowed a reasonable length of time to acquire and 


‘ 

: {S) It. is understood and azrced that all the provisions of obtain et Company expense and on Corpany time,t 
this Arrecment, including the attachments thercto, }, any additional qualifications and/or liccases which | 
and of the Memorandum of Agreement gated June may be required by gevernment regulation for the : 
2i, 1062, shall. be Linding upon the successors and Y— performance of the fight enginecring function. ‘ 


assignees of- the Company. In the event of a sale, 
transfer, lease, consolidation or merger of all or part | p event tha 
of the operation of TWA to or with any other com- for Flight Erzineers are i:nposed, Flight Engi- 
pany, it is intended that this Agrecincnt, including | necrs in the employ of the Company shall be granted 
the atiachments thereto, and the Memorandum of a reasonable period of time in which to meet such 


(W)In the event that additional Company requirements ‘ 


Agreement, dated J:ne 21, 1962, will be assuined by additional requircinents on Company time and at 
the Company which takes over or continucs sWA's Coinpany expense. This provision shali not be applicd 


Operation or any part thereof insofar as it afiects : in ® manner contrary to the tertas of the Memo- 
the Flight Engineers employed by TWA at the time randum of Agreement dated June 21, 1962. 


of such sale, transfer, lease, consolidation or merger. In (X) At such time as an cquipinent interchange operation | 
the event that a sale, transfcr, lease, consolidation, mer- between TWA and another carrier becomes izaminent, 
ger or acquisition will aifect the seniority or priority of the Company will, upon request, meet with the Asso- | 
employees occupying the Flight Engincer position ciation in an attempt to work out any special supple- 
(without regard to any other name or descriptica by incntal agreement that may be ne cessary. 

Page Scventy-Four i : Page Seventy-Five 


SECTION XXITI (A) AND (B), PAGE SEVENTY-SI'VEN OF THE TWA-FEIA 


COLLECTIVE BARGAINING AGREEMENT, 


DATED NOVEMBER 21, 1962 (EX- 


CERPT FROM JOINT EXHIBIT 2, PRE-TRIAL 


ORDER) 


(Y) The Company shall provide indemnification in the 
amount of $30,%0 in case of smen:berment 
or total aud permanent disrbility a Flight Encinees 


van Company aircraft in 

ng set forth in 1 (c) of the 
sreemnent dated June 21, 1962, 
ronducted. at Company expense 

: the loss of any of the prin- 

cs, arms or Jecs, Indetnnity for 
mber shall be one-half the prin- 
sun and loss of any two or any cer bination 

shall be for the full su:n. Total and permanent dis- 
i ble twelve (12) anonths following 

1 total and permanent disability 

In such event payment shall be made 

ate of 19 per month for duration of disability 


or until principal suin is paid in full, 


‘ 
Lf 
f 
i 


Memorandum of <A 
hen such training } 


(Z) Yor purposes of compensation Cineludi: g deadheadl 
and training py) ation accrual pay, and sick 
nssic..«d duties es & 

accordance with the Memorandum 

of Agreeinent dated June 21, 1962, shall be given eredit 

for his period of. service with the Company as a pilot 


SECTION XXIII 


THE JUNE 21, 1962 MEMORANDUM 
OF AGREEMLNT 


(A) “Memorandum of Acreement dated June 21, 1962” 

as used in this Basic Acreement has reference to that 
document entitled Memorandum of Agr ement, includ- 
ing Meinoranda A, B, C, and D of such agreement, 
signed by counsel for the Company and the Aseocia- 
tion, TWA Chapter on June 21, 1952 and initialled for 
the government by Messrs. Francis J, O'Neill, Jr, W 
Willard Wirtz, Arthur J. Goldberg, and Nathen Pf, 
Fcinsinzer. 
The partics to this Basie Agrcement understand and 
agree that in the event of any confict or difference 
which may now evist arise in the application or 
interpretation of the terms of this Basic Agreement 
sigucd November 2), 1962, or any other egreements 
between the parties hereto, and the Memorandum of 
Agreement as defined in (A) abave, such Memoranduin 
of Agreetnent shall in all ways control. 
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SECTION XXIV 


DURATION OF AGREEMENT 
Except as provided in Section XXIII herein, this Agree- 
ment shell supersede and take preeedenee over all azree- 
ments, supplemental ogreements, amendments, Ietters of 
understanding, arbitration awards, and sie ‘lar documents 
executed between the Company and the As-ociation (in- 
cluding its predecessor, the Air Line Flieht Enzincers’ 
Association #23337 of Washington, D. C.) prior to the 
signing of this Agreement. 
Except as provided hertafter, this Acreement shall become 
eflective on the date of sizning and shall continue in full 
force and effect until January 3, 1934, and shall renew 
itself without change until each succeeding January 1 
thereafler unless written notice of intended chanze is 
served in accordance with Section 6, Title 1, of the Rail- 
way Labor Act, as amended, by cither party hereto at 
least. sixty (69) days prior to January Ist of 1964 or any 
January Ist subsequent thereto, 
For the period Janusry 1, 1961, to January 1, 1962, a 
lump sum payment (less tax deductions) equal to five 
percent (5%) of his pross earnings as a TWA Fiicht Enci- 
neer for suclr period shall be paid each TWA Fliczht 
Engineer employed during such period; and for the period 
January 1, 1962, to November 1, 1962, a Jamip sum pav- 
ment (ess tax deductions) equal to ten percent (1077) 
of his gross earnings es a TWA Flight Fuginecer for such 
period shall be paid exch TWA Flight Ensaneer emp'oyved 
during such period. Shuse ware rates as Ksted in Scetion 
III of this Agrecinent shall become effective as set forth 
therein, : 
Section III (D)(1), shall become effective Noveinber 1, 
1962. 
Section IV, ‘Training Pay, shall become effective Novem- 
ber 1, 1962. 
Section V, Deadhead Time, execpt o much thereof ax 
relates to-pay and eredit for pre-scheduled deadheading, 
shall be eficctive November 1, 1962. 
Section VI, Flicht Scheduling, except (AM(3); (1)(4)(e) 
and (f); and (D) thereof shall become effective Novem- 
ber 1, 1962. Z ‘ P 
Section X, Vocations, shall become effective January 1, 
1963, exeept for (D) thereof provided that (D)(1) Fhali 
be effective in accordanee herewith only to the extent 
practicable. 
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PARAGRAPHS 1 (f), 6 (a) and (b), and 8 OF THE 


Pi 


Ji. 


AGREEMENT DATED JUNE 21, 1962, PAGES NINETY-THREE 


MEMORANDUM OF 
AND NINETY- 


FIVE OF THE TWA-FEIA COLLECTIVE BARGAINING AGREEMENT DATED 
NOVEMBER 21, 1962 (EXCERPT FROM JOINT EXHIBIT 2, PRE-TRIAL 


ORDER) 


Trans 
Associ 


ment” 


VAFIAR DAK? SEIDA 
FAEMOT GAA REST bY 1. cr, 


OF | Sal 


ya (SPER ASS \fF (b) 


ar be es baaek 


(c) 
DATED 
JUNE 21, 1962 (d) 
aa 
c 
AND 
sine 


Roleted Bocurnienis wn 


tof 1/1, 2 ai 
light Enginecr "Fur loush List of 4719/61 who poesens 


June 21, 1962 
MEMORANDUM OF AGREEMENT 
World Airlines and Plicht Engineers International 
tion TWA Ci pter agree that the “crew co:nple- 
issucs are re ood ws follows: 
Flicht 31 ers on the Flicht EFuciacver Seniority 
all furloughed Flicht Movineers on the 


iT} rights and who exercise thei ir recall rizhts (see list- 

moranda A and Al) will Le recognized as hav- 
ty rights to the ‘i ht Isngincer position 
operated hy the Coupany it ueluding three- 


crews, on the following basis: 
These Flicht Enguacer positions shall be bid for by 
bh Plight Negineers on a seniority basis. 


‘The Flight Engincers whose names appear oa Memo- 
randum A shall be given training for the Flight 
Encincer position on three-inan jet crews at Com- 
pany expense am! on Company time. 

They shall be placed in the three-man jel crew 
Flight Engineer position when they have satisfied 
the qualifications provided ior in the Feinsinzer 
Commission Report plus two hours of flight training 
on jet aircraft, to include instructions in three 
landings of the aircraft. 

light Engineers who already have some pilot quali- 
fications may be advanced to the three-inan crew 
training and to Flight Encineer positions on these 
crews as provided in attached Memorandum J. 

No other persons shall be fF laced in Flicht Encineer 
positions until all present tly employed Flizht Engi- 
neers ond those on furlough w ae exercise their recall 
rights (Memoranda A and Al) have been given 
full opp a to take the training referred to 
hercin (in Paragraph 1(c)) and to bid on the Flight 
Engineer posi ition is as they are qualified 

The Flight Engineers listed in Memoranda A and Al 
shall be recognized as entitled at all future times 
and uu * i} retiretnent or discharge for cause to priority 
rights to all Fiicht Encinecr pos sitions required by 
the Company's operations, as detailed and iinple- 
mented in altached Memorandum C. 


2. Any Filicht Engineer listed in Memorandum A who 
‘ chooses wot to take the instsuction provided for in 
Paragraph 1 (c) and any Flight Engincer listed in 


Pege Nirely-"wo 
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A-42 


PARAGRAPHS 1 (f), 6 (a) and (b) , and 8 OF THE MEMORAw.. ‘* OF 
AGREEMENT DATED JUNE -1, 1962, PAGES NINETY-THREE AND NINETY- 
FIVE OF THE TWA-FEIA (© LLECTIVE BARGAINING AGREEMENT DATED 
NOVEMBER 21, 1962 (EXCERPT FROM JOINT EX ‘HIBIT 2, PRE-TRIAL 


a ORDER) 
cn | ee See ee 


anda A and Al who undertakes but is unable to The Company is aware of the provisions as sect forth in 
» Cone 1 Ce ca dl Instrument Rating Memoranda D having to do with the protcction of 
entiticd to severance pay (to be nezotiated or Flight Iagineer representational rights. 
as an cconomic issue as hereinafter provided), _— i . ; , 
time as his seniority does rot entitle him to i future Flight Engineer vacancies shall be filled as 
any Fticht Enzincer position y Phcht Engineer toilows: 
lun A may clect at any time to | a : wad — . . 
Leeoine clizible for such severance (a) Fire’, by the exercise by Flight Engineers (‘isted in 


’ i 


| 1 an ne in accordance with their 
sinece listed on Memoranda A and Men oranda A and Al) in accordance with th 


hy lien! waiver shall not be disqualified rights under applicable agreements and memoranda. 
from serving as « Flight Eazineer on a three-man jet (b) Second, and only if (a) has been satisfied, by persons 
crew by reason of any physical condition covered by selected by the Company in accordance with appli- 
such waiver. | cable regulations, with no A and P requirement, and 


in accordsnce with Paragraph 7, below, and with 


3. Inastnuch-as th resently o approxitnately 
t ‘as there are pr sent ly only approxitnately 67 SRisanhenien 


Flicht Encirvers on furl d no pilots presently on ve 
furlouzh, and inast rch a t e e parties acre that those 7. The Company agrees not to furnish training for Flicht 
on this list who will accept reeali will prob bly approxi- Engineer certificates to employees other than Flicht 
mate the Nun.vers Necessary to be ree: ied ta. meet neincers However, the Company may furnish training 
chances in the working conditions in the to employecs other than Flight Engineers to cover * 
necotiated, it is ogrecd that all Flight Engineer vacancies whieh, at the tine such train- 


ht Lngineers shall be oticred teeall 


nv other person in 


+ ing commences are specifically foresceable and made 
ope se pes lh 008 known in writing to the Association, if the training of 
Be an ae J > Ye i pres ay RhaeePl ga 9 such cinployces is necessary to fill such vacancies, con- 
; . to accept recall in accordance with . sistent with the provisions of Memorandum JB and with 
the basi , ast ement. A _ Flight I ngincer listed on urange that such training will not jeopardize the 
Memorandum m a ~ » ReCcePts recnil will have all rights it Engines rs’ po ition and- bidding rights of the 
of active Pligh wer stxttis evcept that he shall not ‘light Engineers listed in Memoranda A and Al. 


be cl te for severance pay should he elect not to take 

the < necessary to qualiiy him for service in the 8. Duration. This Memorandum of Agreement and accom- 
Fight Lugizcer position on a three-man jet crew or panying attachments shall remain in efiect during the 
should he become subiect to subsenuent furlourh before term of the basic working errecmnent and succeeding 
becor sing cligible by senivrity for such training. He agreements end shall continue in effect without change 
shall be offered the opportunity to obtain a Co:nmercial . unless, at such times as the basic working orreement 
Certi : n his own time but at Company expense. and suceecding agreements sre open for revision by 


tional qu 


4. Flizi 


14 
man jc 


fC) 
Instrument Rating 
LF 
J 


Engineers 
t «rew FI 
and at such times and thro: 


Training 2: 
cations provix 


1 trai 


ing for other addi- 
« for herein shall be offered 
at Cor:npany expense and on Co:npany time. 


hall be given training for the three- 
ht Engineer positions on such basis 
th such procedures as the 


reason of notice having been served in accordance wit 
Section 6 of the Railway J.nbor Act, a majority of the 


Flight Engineers listed in Memoranda A and Al shall 


voluntarily d- cic 
ments, indepen 


to re this agreement and attach 
ently of the reopeuing of the basic 


working, agreement, for modification or repeal. 


Co:npauy may reasonably prescribe, ennsistent with 
Memorandum B. The training of all Flight Mugineers 
on Metnoranda A and Al for the C ommerei: il Certificate Economic Issucs. The parties will negotiate for 2 period of 
and Instrument Rating shall take place at an FAA one week in an cflort to settle, the remaining issues, with 
ppprove d school in the vicinity ‘of the Flight Engineer's the assistance of Dr. Nathan P Feinsinger, specially 


donicile. 
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emo 


Cosignated by the Government for thi» purpose. Any sue 
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MEMORANDUM C, PAGE ONE HUNDRED FIVE 


OF THE TWA-FEIA COLLECTIVE 


BARGAINING AGREEMENT DATED NOVEMBER 21, 1962 (EXCERPT FROM JOINT 


is taking the iostrument 
Shall be off schedule aud 
on a full-time Lasis, 


10. When a Flight Engir 
portion of this tain 
so assigned for this t 


11, Any Flight Ensincer who is unable to move up from 
pistons to juts due to aot having the required addi- 
tional qualifcations shall be paid at the rate of pay 
he could carn if he did have the adiitivaal qualitica- 
tions, This pay ¢ | 


y shall continue until he is able to me 
these qualifications aod move up to the jets or uxtil 
there are no Fiig't Eugiseers junior to hita on the jets 
Citional Flight 


* the saumber of active Flight 


wehed Piizht Engixcera, 


12. At cuch titne ey there i: a need for 


1 


hingineers over at 
Engineers and ree 


¢ 
such need shall be fil! falots iu the Company's 
employ or new hires wh d not posscas an A & P 
cerlilicate. 


13. The representation arrangements surcested ‘n the Fei.- 
singer Commission Report (printed version, page 14 
duted October 17, 1961) are nevepied by the partics, 
with these deitional clarifications: 


(a) A riot ho is in the Company's einploy when 
he 1 moved ove: to a flight engineer position 
including the third seat on three-man turbojet 
crews and who is a member of ALPA will not be 
considered covered by the FILIA-TWA egency 
thop agreeincat. He will be entitled to be repre- 
sented by an ALPA repres ve in a system 
board proceeding involving grievance filed 
by hin; but en FERIA represen: tive may aleo be 
present at any euch proceeding. He will also 
retain his richt to process a grievance involving 
discipline or diccharge through ihe grievance pro- 
cedures and Sysicin Board procecdings of the Pilots’ 
Arrcement; provided that.2n FETA representative 
may also be present at any such proceeding. 


(b) Any occupant of a Night er position other 
than one ceming within e description in sub- 
‘ ve will be considered covered by 


A-T WA agency shop ngrecment 


Page One Hundred Four 


EXHIBIT 2, PRE-TRIAL ORDER) 


— MEMORANDUM C 


'So long as the Company, its successors or assicns. includes 


for is required by Jaw or federal rerulation to includ as a 


member of its cockpit fizht crews in execss of two airmen 
and one airman is assigaed to perform the flight enzineer- 
ing, functions, the Corupany, ite sucecssoras sud AS Sigis, 
acrces that it will offer to all flicht engineers named on 
Memoranda A :od Al the prior richt 2 cnainst flight 
crew nen ther than flight cnzinceers to bid and occupy 


all flight eer positions required by the Corapany's 
operations those of its succes-ers and assigns wntil 
their reti voluntary resignatioa or discharge for 
cau . included amons the ssid enzineers 
so entit : y these engineers furloucned after the 
- { thi tment beecaus ‘ available fit 
execution Of this agreetnent because of no available flizht 
enpinecr vacancy to which their seniority entitles them 


to bid and who are subsequently recalicd. 


This arc 
individur 

> hoes Cones 
again t the Coin 
it shall be in 


{ the Company is to be n with coch 

and is to be legs enforceable by hitn 
y, nnd its succcrsors amd nssicns, and 
form as shell survive the duration of 
the basic working ‘ment and suceccding agreements 
and tended to continue in effect unless at any time 
& majority of such flight engineers shell voluntarily. decide 
to reopen this agreement for modifiestion x repeal. 


= 
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sETTER DATED JUNE 21, 


1962 TO H. S. DIETRICH FROM D. J. CROMBIE, 


PAGE ONE HUNDRED TWENTY ONE OF THE TWA-TEIA COLLECTIVE BARGAINING 


AGREEMENT DATED NOVEMBER 21, 


THE 
ASS: 


THIS LET 
into in acec 
Nailway Lal 
WORLD A 


CIATION, 
known as th 


Other provi 
parties notw 
vacancy at 

provision of 
1962, the Con 


(A) Dy ascig 
neer fro 
sufiscient 
purpose 


Page One Tu 


IN WITNESS WHEREOFP, the 


this Letier of 


Witness: 


As 
S24 


Witness: 


/s/ 
/s/ 


f 


, he nethn L. Meine 0 


/s/ Tavid S Spain 
? 
f Charlies A. Pasciuto 


Gordon K. Clare 
Asher W. Schwartz 


1962 (EXCERPT FROM JOINT EXHIBIT 2, 
PRE-TRIAL ORDER 


parties hereto have sigr = 7? 
Agreemecat this 2tst day of November, i*~- ~ June 21, 1902 
{ ~ HH. S. Dietrich 

For TRANS WORLD AIRLINES, INcisident, TWA, Chanter 
p : halt.Lngineers’ International 
/s/ David J. Crombic Association, AFL-C1O 
}) West Linwood Loulevard 
avsas City, Missouri 
| 
| 
| 


ear Mr. Dictrich: 


Negvarding Paregraph 1 (ce) of the Memoranduin of Aeree- 
c of June 2i, I 2, this will recard the Coinpiny’s 
trance that the requirement of additional pilot ‘traime 
Leyond .that required for a Commercial Cortifiente 
; @ Instrument Ratinz will not result in the disqusi:fi- 
| tion of any Flight Engineer from service in the three. 
} au jet crew flight engincer position, . 


For THE FLIGHT UNGINEERS’ 
INTERNATIONAL ASSOCIATIE o 
AFL-CIO, TWA CHAPTER 

/s/ H. S. Dietrich 


Very truly yours, 
/3s/ WD. J. Crambie 


/s/ Ronald A. Brown 
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D. J. Crombie 
Vice President 
Industrial Relations 


Page ne Ilundred Twenty-One 


f 


} 
' 


LETTER DATED NOVEMBER 21, 
CROMBIE, 


BARGAINING AGREEMENT DATED NOVEMBER 21, 
_EXHIBIT 2, PRE-TRIAL ORDER) 


Fa November 21, 1962 
Mr. 1. S. Dietrich : 
President, TWA Chapter 
Flicht Mneineers’ International 
Association 
19 Wes: Linwood Boulevard 
Kensaa City 11, Missouri 


ear Mr. Dictrich: 


This will confirm our un-lerstanding thet in keeping with 
sny Ictter to you dated June 21, 1962, on the subject of 
certain pilot training fer Flight Engineers, a Flight Engi- 
neer shall not be disciplined or disquatificd in the event 
he is vnable to perform these duties as set forth in Sec- 
tion If (B) of the TWA-FEIA Working Agreement sigued 
November 21, 1962. 


: Sincerely, 
peer. fs/ YD. J. Crombie 
D. J. Crombie 


Vice President 
Industrial Relations 


Page One Huridred Twenty-Tiwo 
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1962 to 4.5. 
PAGE ONE HUNDRED TWENTY-TWO OF THE TWA-FEIA 


DIETRICH FROM D. J. 
ON LECTIVE 


1962 (EXCERPT ©ROM JOINT 


November 21, 1962 


Mr. H. S. Dietrich 

President, ‘TWA Chapter 

Flight Lngiuecrs’ International 
Association 

19 West Linwood Boulevard 

Kausas City 11, Missouri 


Dear Mr. Dietrich: 


This will confirm my assurances to you that it is intended 
that ary changcs or arnendments made to the TWA-FEIA 
Working Agrecinent signed November 21, 1962, or the at- 
tachinents thereto, or any action taken thereunder or 
the Supplemental Memorandum “Uctween the Company 
aud the Air Line Pilots’ Association, International, dated 
September 25, 1952, shali not i ase the risk of loss of 
representation rights of the Flight Engineers’ Interna- 
tional Association, TWA Chapter. 


Sincerely, 
/s/ D. J. Crombie 
D. J. Crombie 


Vice President 
Industrial Relations 


Page One Jiundred Twently-Three 
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REPORT OF THE PRESIDENTIAL COMMISSION, DATED MAY 24, 1961, 
PAGE 20, FIRST TWO FULL PARAGRAPHS 
PAGE 26, FIRST FULL PARAGRAPH 
PAGE 35, SECOND FULL PARAGRAPH 
(EXCERPT FROM JOINT EXHIBIT 5, PRE-TRIAL ORDER) 


- $s fully qualified to fly and land the airplane under routine anc emergency 


© oa 


-conditt ons. gait CE Src ame pe wr Feel wyt OO Bee ersy e8. We ae 


The aes arises iio ue , qualifications of the third elie member. 
The FAA raganinns require that he have a flight engineer's certificate. 
FEIA insists thas, me addition, he is and should remain a mechanical . 
“specialist” with an A é P heen and that no additional duties or qual- 
{fications of a piloting nature should be required. ALPA argues “nee 
‘the wiicdeeusei specialist concept and contends that the third crew onthe 
sl. ould have pilot qualifications | Ae) ‘that he may relieve the co- pilot if 
“necessary. ape gis re in - SRORS oe 
Each union supports its ¢ case with safety arguments, and each is 
distrustful of the other's mot ives. FEIA argues that ALPA in demanding 
- pilot qualifications for the thir’ man is srtces to capture ait engineers’ 
Jobs ron ALPA members | : wail ALPA contends that PEIA in insisting on the 
A&P license and opposing pilot qualifications is yng to pres erve with- . 
out justification a separate craft anda Lamperey uni on in the cock pit, 
eel - *s PEIA's Position nen 
FEIA conceives of the mes engineer as a mechanical specialist 


who is essential to the safe and efficient operation of turbine powored as 


vrell as piston cennnved aircraft. ad stated to the Cements sion: 
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REPORT OF THE PRESIDENTIAL COMMISSION, DATED MAY 24, 1961, 
PAGE 20, FIRST TWO FULL PARAGRAPHS 
PAGE 26, FIRST FULL PARAGRAPH 
PAGE 35, SECOND FULL PARAGRAPH 
(EXCERPT FROM JOINT EXHIBIT 5, PRE-TRIAL ORDER) 


_ and demanding flight tests, all jet aircraft in service today received “ 
certificates establishing, among other things, ‘that the minimum flight crew 


necessary tor sate operation consists of two pilots anda flight engineer. 


{< a av. ‘The Civil Air Regulations have never specified that flight mg ingen 


. Must have either pilot er fications or anA & P Siti: But wae do 
_ the regulat‘ons say that a flight ergineer may not have additional pilot 


or mechanic qualifications. 


C. The Fastern Air Lines Emergency Board 
The disagreement between ALPA and FEIA erupted on Eastern Air 


Lines during coutract negotiations in 1957. ; Each union became involved 


* 


‘ie a dispute with the cerrier over the crew complement on turboprop and 


turBojet sicieeanad ewer to be pla ced in s service on Mentors In January 


1358, “Emergency Boards No. 120 and do. 121 were > appointed pursuant to © 
Section 10 of the Railway Labor aan to sieieetnita the disputes. peoraese 


of the interrelationship 6f the Jssues, the same ures men were ipoot inted 


in each case. 4 eingess : i es te) Miia 
; In making its reports in July 1958, the Eastern Board defined the 


crew complement issue before it as follows: 

Sharply in issue. . . is the question whether in the turbojet 
and turboprop aircraft about to be placed into service by 
Eastern, the tuird crew member should be qualified solely as 
an engineer with a mechanical background or whether he 
should possess, in addition, training in skills and techniques 

“* of pilots so as to be able to assist in the performance of 
certain additional duties. . ' - 


od 


ee " 
w 5 “Ka ‘ 


A-48 . 


REPORT OF THE °RESIDENTIAL COMMISSION, DATED MAY 24, 1961, 
PAGE 20, FIRST TWO FUI L PARAGRAPHS 
PAGE 26, FIRST FULL PARAGRAPH 
PAGE 35, SECOND FULL PARAGRAPH 
(EXCERPT FROM JOINT EXHIBIT 5, PRE-TRIAL ORDER) 


“OBSERVATIONS OF THE COMMISSION Pe. 


This controversy is not just anot! ~ labor dispute that has caught the 


public's attention. Rather, it is the culminati of a series of episodes that By 


pe ee 


reflect critical strain and difficulty in an important section of the aviation 


-industry. a et il ool a we yee 


7 


The gravity of the situation was emphasized when, on May H, 1961, 


the Secretary of Labor, the Aviation Adviser to the President, the Chairman 


“ef io National Mediation Board, and the Chairman of this Commission * 


separately eddressed the carriers and the representatives of the two unions con~ 


. cerning this controversy. A common theme ran through their remarks: that 


the Nation cannot afford | to let the present soetines tn this pacnatty contineny 
: ‘ : 
that olathe ceablibainee - the efficacy of collective bargaining to settle 


major disputes has ‘in shaken; that not only the labor and management 


policies of this industry, Leak also i very principle of voluntarism in all 


o 


ee relations are on trial; aa that the failure a the parties to prawns oe 
viith ‘the aid ran shes Cocmsinalicti: a just and lasting settlement of their 
present dispute may well lead to a solution imposed by Government. It 


was m-‘'> clear thet resort to such a solution would constitu.e a major 


p. és rn . ° e 
-® 


defeat fu the institut lor \ of free collective bargaining in this country. 


FLIGHT ENGINEER INDIVIDUAL AGREEMENT (JOINT EXHIBIT 7, PRE- 
TRIAL ORDER) 


This Agrecment made is 10th day of April » 1963, by 
and wervets TRANS WORLD AIRLINES, INC. and its successors and assigns 
(hereinafter referred to as the “Company” ) and CHARLES W. BEAT 

fy . na 4 aie ee ¥ “ 7 

(hereinafte referred to as the "Flight Engineer 


WHEREAS, the Company and the Flight Engineers' Internationa i Association, 
AFL-CIO, TWA Chapter (hereinafter referred to as the "Association" ), 

are parties to Avreement dated June 21, 1962, entered into by the 
Association as the duly certified represeritative of ail the flight en- 
gineers listed in Memoranda A end Al of said Agreement, including Flight 


Engineer, and o t:eir behalf and at the instance and request of the 
Company, the A: ociation, and of the U. S. Government in order to 
accomplish a ,re tical und reasonable transition from a four-man jet crew 
operation to a three-man jet crew operation with full protection to the 
prior rights of the aforesaid flight engineers to bid for and occupy the 
flight engineer position; and 


WHEREAS, that Agreement, in part, requires t the Company make an individ- 
ual agreement with each of the flignt engineers referred to in Memoranda A 
and Al, including Flig » Erj;ineer, agreeing to offer him the prior right 

as acainst flizht crew members other than flight engineers to bid for and 
occupy any flight engineer position required by the “Company's operations 
and those of its successors and assigns, until his retirement, voluntary 

resignation or discharge for cause, said individual agreement to be in such 
form as shall sv~v the duration of the basic working agreement and suc- 
ceeding agrecent tween the Company and the Association, its successors 
and assigns; and 


WiOREAS, the aforesaid Agreement dated June 21, 1962 became effective upon 
approval of the Executive Council of the Association and ratification by 
vote of the flight engineers referred to in Memoranda A and Al, including 
Flight Engineer, cn July 31, 1962; 


NOW THEREFORE, in consideration of the mutual wrovisions hereinafter set 
iorth and of the mutual promises set forth by and on behalf of the Company 

i Flight Engineer in the aforesaid Agreement of “me 21, 1962, and an con- 
sideration of past servicer rendered, Lh is apreed: 


1. So long as the Company Jncludes, or is eequlred by Jaw o” Lrederal 
regulation to include as members of any of its cockpit flig** crews 
more than two airmen, ad one or more of such airmen is assigned to 
perform the flight engineering function (without regard to any other 
name or description by which the flight envineering function may be 
designated), the Company agrees that it wili offer to Flight Engineer 

the prior right as against Plight ever: members other than flight 

engineers to bid for and oce ony any flight engineer position required 
by the Company's operations and those of its successor or assigns. 


A-50 


FLIGHT ENGINEER INDIVIDUAL AGREEMENT (JOINT EXHIBIT 7, PRE- 
TRIAL ORDER) 


2. This Agreement shall survive the xpi 
aining agreemen 

heir successors or ass 
v 


- 
Ss 
representative 


ration of the current and any 
t between the Company and the 
igns, or any other duly 


Association, or 


de dd or recognized of its employees who perform 

the t engineering function, and shall continue in full force 

an t until Flight Engineer's retirement, voluntary resignation 

or rge for cause, and shall survive the re-employment on recall 

un basic working agreemer+t shovid Flight Engineer be furloughed 

be [nc available flight engineer vacaucy to which his seniority 
i 


3. This Agreement shall remain in effect as provided in paragraph 2. 
unless, at such time as the basic working agreement and succeeding 
agreements ere open for revision by reason of notice having »een 
served in accordance with Section 6 of the Railway Labor Act, a 
majority of the flight engineers lis 74 in Memoranda A and Al then 
surviving and who have not | °tired, rvesigued or been discharged for 
cause shall voluntarily dec’ ’e iv reopen this Agreement for modifi- 
cation or repeal by ballot c ducted by and under the rules of the 
American Arbitration Associa ion. 


kh. The Company shall not enter into any agreement which modifies, varies 
r is inconsistent with any of the terms and provisions of 


i 
his Amreement or of the aforesaid Agreement of June 21, 1962. 


5. In the event that the Company threatens to sign any agreement or to 
take any action which denies or will, immediately or in the future, 
directly result in the denial of Flight Engineer's prior rignt to bid 
for and occupy the flight engineer's position, as provided herein 
and in the aforesaid Agreement of Jun 2l, 1962, or which modifies, 
varies from or is inconsistent therewith, or if the Company has 
signed such an agreement or has taken such action, Flight Engineer 
shall have the right to assert his objection to the Comp:.ny by notice 
in writing by registered mail or by telegram. The Company shall 
reply to said objection within four (4) calendar Jays by registered 
mail or telegram. If Flight Engineer deems said reply to be unsatis- 
factory, he may, within four (4) calendar days, submit his said 
objection to Nathan Feinsinger or if he is unable to serve, to James 
C. Hill, as arbitrator. The said arbitrator shall immediately 
communicate with the Company and Flight Engincer for the yurpose of 
inquiring as to the nature and merit of Flight Engineer's objection. 
If, following such inquiry, the arbitrator believes that in order to 
preserve Flight Engineer's right as herein defined it is necessar} 
to direct the Company to refrain from taking the action objected to 
pending a 111 hearing on Flight Engineer's objection, he shall have 
the authority to do so. The arbitrator shall in any event schedule 
a hearing on Flight Engineer's objection within four (4) cale dar 
days following receipt thereof, and shell render his decision thereon 
not later than four (4) calendar days thereafter. 


» 


@. 
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FLIGHT ENGINEER INDIVIDUAL AGREEMENT (JOINT EXHIBIT 7, PRE- 
TRIAL ORDER) 


) 


6. If it is determined by the arbitrator that the Company has signed , 
¢ or threatens to sign any agreement, or has taken any action or 
potest to do so, which denies or will, immediately or in the 
irectly result in a denial of Flight Engineer's prior 

e) bid for and occupy the flight engineer position, 2s pro- 


right t 

vided herein and in the aforesaid Agreenent of June 21, 1962, 
the arbitrator shall “air et such action by the Company as is 
necessary to assure full and continuous protection of Flight 
Engineer's prior right to bid f and occupy such position in- 


or 
cluding, in addition to such protection, full compensation, where 
appropriate, for any ectual loss of earnings that has directly 
resulted or will in the future have directly resulted from the 
Company's denial of such right. 


Ts vuld the position of permanent arbitrator become vacant for any 
ason, @ successor shall be selected by the Company and Flight 
Engineer but, if they fail to agree upon 4 successor within four- 
teen (14) days after such position becomes vacant, he shall be 
selected from a list furnished by the American Arbitration Asso- 
ciation, in accordance with its then controlling -ules and regu~- 
lations governing such selection. 


8. Tnis Agreement shall be deemed to have been executed and delivered 

in the state of New York and shall be construed and enforced according 
to the laws of the State of New York, and all provisions thereof 
s 


hall be administered according to the laws of such state. 


IN WITNESS WHEREOF, the parties hereto have hereunto affixed their hands 
and seals the day and year first above written. 


TRANS WORLD AIRLINES, 1NC. 


STATE OF NEW YORK, COUNTY OF Rew Tork 

On the 20th day of Shack = 19 before me personally came 
D. J. Urann.9 to me known, who, being by me duly sworn, 

did depose and say that he resides at “* Curl¢éy Koat, Stautord, Conn. a 

that he is the Vise Presicent f Trans World Airlines, Inc., 


the corporation described in end which executed a the foregoing instruzent; 
that he knows the seal of said corporation; that the seal affixed to said 
instrument is such corporate seal; that it was so affixed by order of the 
board of directors .f said corporation, and that he signed his name thereto 
by like order. 
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(JOINT EXHIBIT 7, PRE- 


TRIAL ORDER) 
STATE OF MISSOURI ,» COUNTY OF JACKSON 
On the 10t day of Anyi » 19.63 before ine personally 
° a LLL LT, 
came CHSRIES | araATy » to me known to be the 
individual descriveda an and who executed 


the foregoing instrument, and 
acknowledged that he executed the same. 


He - On go "é ated 


~My Commission | pies June 22, isiof 


Tae Flight Engineers' ernational Association, AFL-CIO 


‘7 
a 4 
r, being a party to the Agreenent dated June 21, 
: to a 


nsen ts to and approves this Agrcement, which 
shall not be subject to change by the Association, its 
successors and 1 


assigns, except in the manner provided in 
paragraph 3. thereof. 


FLIGHT ENGINEERS' INTERNATIONAL 
ASSOCIATION, AFL-CIO, TWA CHAPTER 


STATE OF MISSOURI, COUNTY OF JACKSON 
mn the 10th day of Avril 
came HARRISON S. DisrRICK 
ne duly sworn, did dcpose end say that he 


, 1963, before me personally 
» to me known, who, being by 
resides at 6729 Broads 30Cr, Shoynee Mission, 


that he is ars President of the Flight Engineers' International Kansas 
Association, AFL-CIO, TWA Chapter, the association described in and which 

executed the foregoing instrument: and that he signed his name thereto by 

order of the Exe 


cutive Council of said Association. 


SV r vas 
O fk 4 d+ a LA at 


My Commission Expires June 22. tssyf 


den 


_as agzinst flight crc 
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FLIGHT ENGINEER INDIVIDUAL AGREEMENT (JOINT EXHIBIT 7, PRE- 
TRIAL ORDER) 


This Agreement made tais _— 2 day of , 1963, by 
and between TRANS WORLD AIRLINES, INC. and its successors and assigns 
(hereinafter referred to as the "“Comp>ny") ana 


(hercinafter referred to as the "Flignt Engineer"). 


WITNESSETH: 
WHEREAS, the Company and the Plight Engineers’ International Association, 
AFL-C1O, TWA Chanter (hereinafter referred to as the “Association"), 
are parties to an Agreement dated June 21, 1962, entered into by the 
Association as the duly certified representative of all the flight en- 
gineers listed in Memoranda A and Al of said Agreement, including Flight 
Engineer, and on their bchalf and et the instance and request of the 


Company, the BRssociation, and of the U. S. Government, in order to 
‘complish a practical and reasonable transition from a four-man jet crew 
vperation to a three-man jet crew operation with full protection to the 
prior rights of the aforesaid fli»..t engineers to bid for and occupy the 
flight engineer position; and - 


WHER’ AS, that Agreement, in part, requires that the Company make an individ 
ual agreement with each of the flight engineers referred to in Memoranda A 
and Al, including flight Engineer, agreeing to offer him the prior right 

mombers other than flight engineers to bid for and 
occupy any flight engincer position required by the Company's operations 
and those of: the successors and assigns, until his retirement, voluntary 
resignation or dischercge for cause, said individual agreement to be in such 
form as shall survive the duration of the basic working agreement and suc- 
ceeding agreements between the Company and the Ass*ciation, its successors 
and assigns; and 


WHEREAS, the aforesaid Agreement dated June: 2], 1962 became effective upon 
approval of the Executive Council of the Association and ratification by 
vote of the flight engincersreferred to in Memoranda A and Al, including 
Flight Engineer, on July 31, 1962; 


NOW THEREFORE, in consideration of the mutual provisions hereinafter set 
forth and of the mutual promises set forth by and on behalf of the Company 
and. Plight Engineer in the aforesaid Agreement of June 21, 1962, and in cor 
sideration of past services rendered, it is agreed: 


1. So long as the Company includes, or is required by law or federal 
regulation to include as members of any of its cockpit flight crews 
more than two airmen, and one or more of such airmen is assigned to 
perform the flight cngineering function (without regard to any other. 
name or deseription. by which the flight engineering function may be 
desiqnated), the Company #yrees that it will offer to Flight Engineer 
the prior right as against flight crew mewbers other than flight 

engincers to bid for anloccupy any flight cngineer position required 
by the Company's operations end those of its successor or assigns. 


« 


— 
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FLIGHT ENGINEER INDIVIDUAL AGREEMENT (JOINT EXHIBIT 7, PRE- 


TRIAL ORDER) 
TRIAL ORDER) 


2. This Agreement si. .12 survive the expiration of the current and any 
future collective = ation 8 “al agreement between the Company und the 
Association, or their successors or assigns, or any other duly 
designated or recognized representative of its employees who perform 
the flight engineering function, and shall continue in full force 
and effect until Flight Engincer's retirement, voluntary resignation 
or discharge for ceuse, and shall survive the re-employment on recall 
under the basic working agreement should Flight Engineer be furloughed 
because of no available flight engineer vacancy to which his seniority 
entitles him to bid. 


3. This Agreement shall remain iin effect as provided in paragraph 2. 
unless, at such time eas the basic working agreement znd succeeding 
agreements are open for revision by reason of notice having been 
served in accordance with Section 6 of the Railway Labor Act, a 
majority of the flight engineers listed in Memoranda A and Al then 
surviving and who have not retired, resigned or been discharged for 
cause shall voluntarily decide to reopen this Agreement for modifi- 
cation or repeal by ballot conducted by «nd under the rules of the- 
American Arbitration Association. 5 


4. ° The Company shall not enter into any a apaghemecrss: which modifies, varies, 
from, or is inconsistent with any of the terms and provisions ‘of 
“-this Agreement or ‘of the aforesaid Agreement ‘of June 21, 1962. 


In the event that the Company threatens to sign any agreement or to 
take any action which denies or will, immediately or in the future, 
Girectiy result in the Genial of Flight Engineer's pricr right to bid 

for and cccupy the flight eng *~“cer's position, -as provided herein 

and in the aforesaid Agreement Jf June 21, 1962, or which modifies, 
varies from or is inconsistent therewith, or if the Company has 
—— such an agreement or has taken such action, Flight Engineer 
shall have the right to assert his objection to the Company by notice 
in writing by registered mail or by telegram. The Company shall 
reply to said objection within four (4) calendar days by registered 
mail or telegram. If Flight Engineer deems said reply to be unsatis- 
factory, he may, within four (4) calendar days, submit his said 
objection to Nathan Feinsincer or if he is unable to serve, to James 
C. Hill, as arbitrator. ‘The said arbitrator shall immediately 
comnunicate with the Company and Plight Engineer for the purpose of 
inquiring as to the nature and merit of Flight Engineer's objection. 
If, following such inquiry, the arbitrator believes that in order to 
preserve Flight Engineer's right as herein defined it is ne essary 

to direct the Company to refrain from taking the action objected to 
pending a full hearing on Flight Engineer's objection, he shall have 
the authority to do so. The arbitrator shall in any event schedule 

a hearing on Flight Engineer's objection within four (4) calendar 
fuys following receipt thereof, and shall render his decision thereon 
not later than four (4) calendar duoys thereafter. 


uw 
. 
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FLIGHT ENGINEER INDIVIDUAL AGREEMENT (JOINT EXHIBIT 7, PRE- 


TRIAL ORDER) 


If it is determ. .cd by the arbitrator that che Company has signed 
or threatens to sign any agreement, or has taken any action or 
threatens to do so, which denies or will, immediately or in the 
future, directly resu)t in a denial of Flight Engineer's prior 
right to bid for and » py the flight engineer position, as pro- 
vided herein and in ti :foresaid-Agreement of June 21, 1962, 

the arbitrator shall direct such action by the Company as is 
necessary to assure ful. and continuous protection of Flight 
Engineer's prior right to bid for and occupy such positic. in- 
cluding, in addition to such protection, full compensation, where 
appropriate, for any actual loss of earnings that has directly 
resulted or will in the future have directly resulted from the 
Company's denial of such right. 


tO 
ie 


4 


4 > 


S’ uld the position of permanent arbitrator become vacant for any 
4. son, a successor shall be selected by the Company and Fiight 
Engineer but, if they fail to agree upon a successor within four- 
teen (14) days after such position becomes vacant, he shall be 
selected from a list furnished by the American Arbitration Asso- 
ciation, in accordance with its then controlling rules and regu- 
lations governing such selection. 


This Agreement shall be deemed to have been executed and delivered 

in the state of Now York and shall be construed and enforced according 
to the laws of the State of New York, and all provisions thereof 

shall be administered according to the laws of such state. 


IN WITNESS WHEREOF, the parties hereto have hereunto affixed their hands 
and scals the day and year first above written. 


TRANS WORLD AIRLINES, INC. 


~ Plight Engineer 


{[Notarization] 


TWA-ALPA SUPPLEMENTAL MEMORANDUM DATED SEPTEMBER 25, 1962, engei 
GRAPH M ON PAGE ONE HUNDRED FORTY-FIVE AND PARAGRAPHS B C a on 
ON PAGE ONE i.UNDRED THIRTY-SEVEN et seq. (EXCERPT FROM JOINT - 


HIBIT 8, 


rate aus determined 


for hin in accordance with 3 b. above, 


? al! 
The pay protection rates described hercin shall not 
apply when a pilot docs not utilize his seniority in 
we 
his status to hold a bid run, 
Totwithetanding section of he TWA-ALP: 
Notwithstanding Section 19 of th rWA-ALPA 
Woiking Agreement, in the event of a di placement 
of a Second Officer or Regular Reserve Sccoud Offi- 
cer, & more senior pot he saine status at the 
domicile where su i t is being ell cted, 
may clect to displ in diet: such Second Oflicer 
or Regular Reserve Secon eer, provided that a 
Fal na A gTnd tae 
pilot making such an election may omy displace the 
least. senior pilot in any sintus at his dom 
whom he is senior. Such clection shall be by lelegceam 
bid only 
A pilot shill not 
tection vader this Sunp! : morandurm 
| : } any type leave of 
ny full month im which son any type le 
absence, A pilot » is les of absence for part 
of a month who atily pay protection, 
shall he entitled rtion of his monthly 
pay protection rate ¢ vell as his hourly pay pro- 
tection rate, A pilot who is on sick pay coutit ame 
who qualifies: fer monthly pay protection, o_ c 
entitled to his monthiy pay protection, prorated, as 
well as his hourly pay protection rate. 


el to any form of pay pro- 


during 


.-The above provisions us they affect ‘pilots luc pri- 
Inary pay protection under 1 above shell be ¢ lective 
on the first day of the month in whic 1 three-man 
turbo-jet crews are impleinented in sche luled oper- 
ations at such pilots’ domicile. The above provisions, 
as they eficet pilots due secondary pay protection 
under 2 above, shall be effective on the first day of 
the month in which such a pilot is affected at his 
domicile by the bidding, cic-piacement or assigninent 
of any pilot due primaty jay protection, 

L. With reference to Section 11 (C)(3)(r) of the 7 WA- 

ALPA Working Agreement signed) May 6, 1952, the 


following wil! apply: e 


1. Section 11 (C)(3)(a) through (f) and Seetion 11 (C) 
(3)()(2) will be effective on and after the juitial 
date of operation of a three-tnan turbo-jet crew, 


} * 
except as provided in 2 through 4 below, 


Page One Hundred Forty-Four 
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mu 
IN WITNESS WiIRREOP, the -parties have signed this 


Supplemental Memorandum this 25th day of September, 
1902, 


PRE-TRIAL ORDER) 


. Section 11 (C)(3)(b) shali be effective on and after 
Noveinber 6, 1963, or on the date all International 
turbo-jet First Ofwers have received equipment rat- 
ings in accordance with the Doppler nav igation letter 
agreement dated May 6, 1962. 


. Section 11 (C)(3)(c) aud (f) will be effective on and 
efter November 6, 1953, provided that pilots may be 
scheduled aud credited under such provisions prior 
to November 6, 1963. 


- Prior to Noveinber 6, 1963, those turbo-jet flights 
which are not scheduled wider the prov’ sions of Sce- 
tion 11 (C)(3)(b) through (f) of the TWA-ALPA 
Working Agreement signed May €, 1962, shall be 
scheduled under the provisions of Seetion 11 (C)(3) 
(x) or (b) of the TWA-ALPA Working Agreement 
signed May 22, 1959. 


. This Supplemental Memorandum shall become cflective 
oa the date of signing and shall remain effective con- 
current with the T..A-ALPA Working Agrcement 
signcd May G, 1982, subject to Section 27 of such Work- 
ing Agreciwent; provided that paragraph C hereof shall 
continue iu eficet daring such period as any flight engi- 
necr listed on Appendix A attached- hercto who is 
qualified in accordance with paragraph A hercof is 
available for assignnent as a third crew member on 
turbo-jct nircraft; and further provided that the excep- 
tion to the Memorandum of Understanding dated May 
22, 1959, as set forth in paragraph A hereof and the 
second sentence of paragraph G hereof, shall continue 
in efiect concurrent with peragraph © hercof; and fur- 
ther provided that paragraph J] hereof shall not be 
subject to termination or change at the imstance, notice 
or request of the Company. 


For TRANS WORLD AIRLINES, INC. 
/s/ D. J. Crombie . 


Witness: 


/:/ Kenneth L. Meinen 
/s/ David S. Spain . 
/s/ Charles A. Pasciuto 
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TWA-ALPA SUPPLEMENTAL MEMORANDUM DATED SEPTEMBER 25, 1962, PARA- 
GRAPH M ON PAGE ONE HUNDRED FORTY-FIVE AND PARAGRAPHS B C AND D 


ON PAGE ONE HUNDRED THIRTY-SEVEN et seq. 


HIBIT 8 


rnlifica- 
tion tu 


crew member, where required, possesses t! 
tions and training as set forth hereaiter).. : 
such qualifications as may be required by applicable 
Federal roqulations. Such third crew member shall re- 
ccive training that wil! enable him, in the event of an 
emergency created by the incapacity or unavailability 
of one of the tio pilots, to occupy one of such pilot 
stations and provide appropriate assistance to the pilot 
then in command by possessing the following qualitica- 
tions: 


1. A commercial pilot's certificate and instrument rating. 


2. Qualifications in the type aireraft to which assigned 
as ‘ollows: 


a. Ability to execute enroute, approach, and landing 
copilot duties in the emergency situation specified 
ebove, including checklist functions, as would be 

performed by the second in command at the direc- 

tion of the pilot in command, other than mauip- 
ulation of the primary flight controls; 


b. Ability to manipulate the flight controls of the 
turbo-jet aircraft by reference to fight instruments 
to the following extent: straight and level I 
normal turns, climbs, and descents at the vanous 
normal operating speeds, but not sacluding take- 
offs an? landings; 


Me 
’ 


c. The training for-and demonstration of the ebility 
required by “paragraphs a. and b, imineintely 
above may be accomplished in a turbo-jct simu- 
Jator. 


3. Ability to operate radio communicetions and navi- 
gation equipment and weather radar; 


4. Ability to read and interpret enroute, terminal aica, 
and approach charts; 


5. Ability to copy und interpret air triffic control clear- 
ances and give position reports when required; 


. Ability to maintain appropriate flight logs; and 


o 


7. Two (2) hours of pilot flight training on the jet air- 
eraft, to include instruction in three (3) landings of 
the usircraft. . 


When such third ere-y member position, where required, 
is filled in accordance with paragraph D below by o.her 
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PRE-TRIAL ORDER) 


(EXCERPT FROM JOINT EX- 


than a Flicht Engineer listed in Appendix A attached 
hereto, such third crew member shall be qualified, in 
addition to 1 throuch 7 above in accordance with the 
Meinoranduin of Understanding date.) May 22, 1959, 
as modified herein. 


‘The routine duty assiznments, of third crew members 
fied aud trained as in prwragraph A above shall 
e the qualifications listed in 1 through 7 of such 
agraph so as to provide maximum safety, crew-coor- 
nation and eficicney. Such duties shall not conflict 
with performance of flicht engineering duties, and shall 
pot incl we manipulation of the primary Sicht controls. 
At the direction of the Captain, the third crew member 
may be required to perform the following duties: 


1. Make the pre-ficht insp n of the aircraft, and 
consult with the Captain on the mechanical condition 
of the aircraft; consult with the Captain and First 
Officer on the flight plan, fucl plan, weather, and 
anticipated operation of the fight . 


tw 


. Assist in pre-takeoff computations involving perfor- 
mance of the aircraft. 


3. Read the chechJist and answer for items epplicable 
to his duty station, 


4. Assist in maiotaining required in-flight forms and 
records. 


ww 


. Assist in radio: communications functions. 


6. Assist in enroute re-planning and navigational func- 
tions when required. 


7. Assist in trafic look-out during visual approach and | 


departure operations. 


S. Assist in inonitoring of flight instruments with respect 
to their normal functioning during instrument ap- 
proach and departure operations. 


C. Those Flight Engineers listed in Appendix A attached 


hereto shall have full job and bid priority rights to 
the third operating crew position, where: required, on 
all nireraft operated by the Company including turbo- 
jet aircraft operated by three-inan crews. 


The exercise of this priority on turbo-jet aircraft oper- 
ated by three-man cews is subject to such Flight 
Engineers satisfying the Company io acquiring those 
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TWA-ALPA SUPPLEMENTAL MEMORANDUM DATED SEPTEMBER 25, 
N PAGE ONE HUNDRED FORTY-FIVE AND PARAGRAPHS B C AND D 
ONE HUNDRED THIRTY-SEVEN et seq. 

HIBIT 8, PRE-TRIAL ORDER) 


GRAPH M 
N PAGE 


\wornition in 
necr who 


fr, upon complet- 


: ’ : ‘ for assignment to three-man turbo- 
| t Int systetu 
con On the date 

tyscan, Lvuat ube +e 

r. ‘Lhe relative 

placed on the 

. Klicht 

‘ty on c 

list. The exer 

‘hts for pilot 

fications in 

of paracraph A 

: tion by such 

] qu jon re- 

qu L Request for such training, qucditication and 

: } ’ h such 

33 miont shall be at th ole discretion of cae ’ uc 

L Enzineer, and acceptonee or reyectiun of such 

eats for such additional qualification and training 

nob t the diserction of the Company, exercited in 


, ° - 
rim manner and cousistent with the then effective 
ipany requirements and regulotions concerning pilot 


qualiticat, ns. 


D. All third crew member positions shall first be filled iu 


necordance with the TWA-FEIA Working Agreement 
and f y and bid priority rights of those Flight Engi- 
neers listed in Appendix A attached hereto, as prow led 
in paragraph C xbove. Ti such positions are not so filled, 
a pilot who holds a position on t rWaA pilots’ system 
iority list nay bid jor such position in accordance 
hits pilot senioritw and the norual bi Iding proce- 
cures a% established in the TWA-ALPA Working Agree- 
inent. Ii no pilot bis for such third crew ime uber 
position, it shall Se filled by assignment of the most 
junior pilot on the system. When a pilot bids or is 
assicned to a third crew member position, in accordance 
with the above, he shail retain and continue to accrue 
eeniority on the TWA pilots’ system seniority list, and 
when so vssigned (cither as a result of a Lid o: invol- 
; untary aSssig nt) he shail be placed on the TWA 
: Hicht Engineers’ system seniority list below all Flight 
Encineers listed in Appendix A -‘tached hereto ond, 
d excerpt a3 provided in paragrapl 2 clow, his emnploy- 
} 
Pege One Hundred Thirty-Eight 
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1962, PARA- 


(EXCERPT FROM JOINT EX- 


ment while assigned to such position shall he governed 
by the Working Agreement providing for the latter 
|. seniority list. The relative seniority of pilots so piaced 
on the TWA Flicht Engineers’ system seniority list, as 
ainong such pilots, shall be the same as their relative 
position ou t..c TWA pilots’ system seniority list. A 
pilot who serves as a third crew incmber, aa outlined 
above, if displaced from such position, shall exercise 
his normal dieplacement options as established in the 
TWA-ALV. Working Agreement, o 
EF. Pincement. of Pilots or Flicht Engineers on a seniority 
list other than that of their initial employment as air- 
eraft operating crew members, as provided in paragraph+ 
C and D above, shall have no effect in altering or 
diminishing such Pilots’ or Flicht Engineers’ rights in * 
event of reduction in foree. Each such Pilot or Plight 
Engineer shall linve full rights to exercise hi seniority 
and bid and job rights accruing to him from his position 
on the senority dist which he holds as tue result of his 
initial employment as an aircraft operating crew member, 


F. A pilot who bids a third crew member position in ac- 
cordance with paragraph D above, may be required by 
the Comnpany to serve in such position for a period of 
nine (9) months from the date of initiation of his 
training. A pilot who is iavoluntarily assigned to such 
position, may be required to serve for a period of one 
hund -d fifty (150) days following assignment to sched- 
ules iu such position. A pilot, while restricted as above, 
may nevertheless bid on pilot positions and, if awarded 
the bid, it shail be held in aheyance until the end of 
the appropriate period spevified above. At the end of 
such period, the pilot will fulfill such bid award, senior- 
ity permitting. 


G. A pilot who bida or is assiened to a third crew member 
position in accordance with paragraph D above shall be 
given training to meet the requirements of the Company 
and applicable Federal rexulations, on Con.pauy time 
and at Company cepense in accordance with the appro: 
priate provision, of the TWA-ALPA Werking Agree- 
ment, Notwithstanding paragraphs 2 and 3 or any other 
provisions-of the Memorandum of Understanding dated 
May 22, 1959, the Company shall not be required to 
otfcr or condécl training for pilots to secure flight. engi- 
neer certificates excent where required for a pilot to 
fill a third erew member vacancy in accordance with 
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SECTION 27, 


MAT 
eee 
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SECTION 27 
PRIOR RIGHTS 


cifically agree that nothing in this Agreement is inten 

in any way to diminish or to increase, to any extent. e3 
ther the pre-existing job rights or qualifications, of an 
Flight Engineer listed in Appendix A and A-i of ta 
Crew Complement Agreement of September 25, 1962. 
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PAGE 166 OF THE TWA-ALPA COLI ECTI 

out x res r IVE BARGAINING AGREE- 

MENT DATED JANUARY 23, 1970 (EXCERPT FROM JOINT EXHIBIT 10, PRE- 
I P I 


TRIAL ORDER) 


The parties to this Agreement hereby represent and sp-. aless otherwise stated in the Agreement, the r 


ior to August 31, 1971, or a subsequent ann 


SECTION 28 
EFFECTIVE DATES AND DURATION 


his ge abep hey shall become effective on De. 
cept that amendments to: 


--tion 5, Section 6, Section 10, Sectio: 
Section 19 shall become effective on Ja 
1970; 

Section 17 (C) shall be effective as to p: 
fter date of signing; 


{ the entire Agreement shall remain in ful! 
sct through August 31, 1971, and shall re 
shout change for yearly periods thereafter, u 
notice of intended change is served in 2 
th Section 6, Title I, of the Railway Lab 
ended, by cither party hereto at least sixty 


h date, except that each party specifically 
ht under Section 6 of the Act to serve a der 
uld change the rates of pay of the Boeing % 
ective any time prior to January 1, 1971. 
\ WITNESS WHEREOF, the parties h 
‘ned this Agreement this 23rd day of Januar 


For TRANS WORLD AIRLINES, I} 
‘s/ David J. Crombie 


‘ITNESS: 
s T.M. Cromartie 
s L.A. Girard 
s R.J. Kenny 
S R.W. Dunn 
» E. F. O'Reilly 


For THE AIR LINE PILOTS A 
FlON, INTERNATIONAL 
*s/ Charles H. Ruby 


DEFENDANT BEATY'S LETTER TO TWA REQUESTING ARBITRATION (JOINT 
EXHIBIT 13, PRE-TRIAL ORDER) 


13855 W. 67 
Shawnee, Kansas 
June 25, 1971 


ir.David Crombie 

Vice President -— Personnel 
Trans World Airlines, Ince, 
605 Third Avenue 

New York, N.Y. 10016 


Dear Sir: 


I was employed as a flight engineer from September, 1956, to -: 
April, 1967, and thereafter as a first officer, with flight 
engineer senior’ ty and priority rights, until January, 1971, 
when I was terminated by the Company. ‘ 


’ 
‘ 


I appealed the termination to the Pilots System Board of Adjust- 
ment. The appeal is now pending. I also requested essignment 
to the flight encineer positon, in accordance with my rights 
under your agreement with me, signed on . /%, APRIL, 1463 

The. request has been Genied and, I am told, my rignt to the 
flight engineer position will be denied without regard to the 
outcome of the erpeal. 


t 


I request that the Company's denial of my right to the flight 
engineer position and its failure to assign me as a flight 
engineer be submitted to the arbitrator designated in TWA'’s 
agreement with me as soon as possible. 


I have retzined the firm of O'Donnell & Schwartz, Esqs., 501 
Fifth Avenue, New York, N.Y. 10017, to represent me in this, : 
matter and request that all further correspondence be referrea 
to them. 


Very truly yours, 
° , - ? "ee ie, 
Cietes ~ cag 


Charles W. Beaty 


cc: James Bercer, Esa., ALPA Counsel 
O'Donnell & Schwartz, Esqs. 


LETTER FROM TWA REJECT 
DATED JULY 2, 1971 (JO 
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YG DEFENDANT'S ARBITRATION REQUESTS, 
INT EXHIBIT 14, PRE-TRIAL ORDER ) 


PY es Hew York, Mew York 10016 
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FROM TWA REJECTING 


LETTE 
DATED JULY 2, 1971 (JOINT 


- 
EXHIBIT 14, 


A-59 


EF 
a 


FENDANT'S ARBITRATION REQUESTS, 
PRE -ITRIAL ORDER ) 


» 1971 


July 


Relying upon these individual ee BRC 3, you heve now re-. 

-~ gueated on behalf of unidentified membezs of that group: (a) as- 
Gigonent to 3 TWA Flight Engincees position, and (b) that TWA now 
evbait th quest for such assignment to arbitration un ider the 
indivien.3 >cxents. TL have now received individcal letters, 
to sizilaz ect, €rom a nusber of the individuals, cach of viui0m 
asked wo to comiuricate with yeu. Having nov Rape ee oaage with TWA 
opewaciens mansgexcat and with counsel, L eadvise you thet 
TWA can eecede ucither to the reqvestsa Lor pect Re nl 2s En- 
gincers, nor to the reanests that we agree to arbitrate their 
TEGueate : 

As you have indicated to me that you intend to institute 
lesal ection on behalf of your clicnto in the event we do not 
conely with your arbitraticn vequect, I shall not ett mt to 
list her2 ali the recsers vhy we ed not t quic 
I mintica ouly four. First, ve e L 
uncersteo! the Pr spavaig cu which t 
Pilot Fi Jers 
grace t tc 

“tubdlishe gn respect 
were | 6uperadc t Second, wv 
“prior vightc” agroonents ware 1 re 
Situcticn. ‘“hird, this crfsort te secure vefes -atenent ss Fligkt 
Engiceers ond/or arbitration on the basis of “yrior rights” 
eereements is to say the least, tardy Ja rest, if not 4n ail 
inatences. Fourth, any 2greensets giving "prior zights" to En- 
lnecr positions vhich survived the premetion Gz your clicnts 

let Faret Offtcer, Gincluding any provision Ler arbitration 

ch aerecconte) Cevoineted, by their tenca, upon the cnpioyec Oo 

natto : ise. Thus, our agreenuent to 

rate, ise applicsbie, has at self clearly 
termina ‘ents, each of wien has cithes se- 

‘ signed C esse. Your clicat proper so~ 
course, we bolievs, wes or is to grieve thasy cer .aeties cra =o 
System board ef Adjustecat 23 Got velar 
four clients ire Follow thet ecurss- 
sea hava elret Ly Soa 
Gihora aze oti sda Hh in 
: feca cia 

Ve hing of cource, that VIA hes les? th: sgieomeae ante" 

punser of ars rin whe served TMA well fer reo? feets- SI Wi r 
sage 13 a= 14icht CLSW PASS Ses 9-59 
vwell-costabi ed policy of tcrmiasting 1-45" 


TO ARBITRATE DATED JULY 22, 
15, PRE-TRIAL ORDER) 


PLEASE TAKE NOTICE that pursuant to the agreement in 


| 
: writing between Charles W. Beaty and Trans World Airlines, Inc., 
i ("~WwA"), dated April 10, 1963, Charles W. Beaty intends to pro- 


ceed to an arbitration oi the dispute between the parties as to 


ee ee ee 


| ' whether TWA has violated the aforesaid agreement by denying the. 


|} to bid for and occupy the flight engineer position on TWA. 


PLEASE TAKE FURTHER NOTICE that unless within ten days 


<1 Cee enreee 


after service of this notice of intention to arbitrate you dpply 


! 
' 
’ , , . . : : " $ 
| to stay the arbitration herein, you shall thereafter be preciuded : 
‘ 


from objecting that a valid agreement was not made or has not 
J : 


i * . * * 
| been complied with and from asserting in court the bar of a 


limitation of time. 


Dated: New York, N.Y. CHARLES W. BEATY 


July 22, 1971 


mm oe ee ee. +o eee ae: hy ee eae eo 


O'DONNELL & SCHWARTZ 
(Attorneys for 


° Charles W. Beaty) ; 
501 Fifth Avenue : 

New York, N.Y. 10017 : 
3 Tel: MU2-1261 
~ ; 

: ' 


‘Jo: Trans World Airlines, Inc. 
605 Third Avenue 

New York, N.Y. 10016 

‘, Att: Mr. D.J. Crombie 


one 


TWA-ALPA-FEIA SYSTEM BOARD AGREEMENT DATED MARCH 23, 1972 (JOINT 
EXHIBIT 16, PRE-TRIAL ORDER) 


C. W. Beaty 
F. Dack 

L. R. Jess 

Ke. Ew Lenz 

A, ©. Loomis, -Jde. 

A. Wenzlafet : 
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System Board of Adjustment. The Air Line Pilots Association 
International, as the representative of said Grievants, has PK 
presented certain claims on the Grievants' behalf, which ciaims : 


- c Aw hac anran key cma time 
have now been denied by said Board. 


Pursuant to an agreement “among the partics, the : 
Griievants reserved the right to present adcitional claims com- 
prehenied by their wagieccalihsia eppeals at a subsecucnt hearing of 
the said four-momber Eoard. It is now egreed that the said 
ecditional claims shall be submitted directly to the TWA Pilots' 
Syst RBoerd of Adjust AME eB of otk ss a fiveemsnbcr Board with 
Arthur Sta = Releres. i 
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YSTEM BOARD AGREEMENT DATED MARCH 23, 1972 (JOINT 
TRIAL ORDER) 


eee 


( \ 


The said five-member Board shall hear and Getermine 
e same time as it hears and 


» E. A. Leonhard 


Air Line Pilots Association, International 


’ 
_ 
7 a _ . o¢ . 7 . 
For the Greivants Above-Nanmed 
tr — r cr Ie eo ~ + nm ~ 
ue nnell a Schv artz, attor Hove 


f4 ne 
By ALLE AC LE re. ws 
fof ECE LE 
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USION PAGE 49-50 OF DECISION OF 
K AS REFEREE) ON GRIEVANCES OF CE 
MARCH 2, 1973 (EXCERPT FROM JOINT 


FIVE-MEMBER SYSTEM BOARD 
RTAIN DEFENDANTS DATED 
1 -TRIAL ORDER) 


as 


—_ ef wana na mAeaAn Lae Eom ee é , . 
recusrea to unograce aS ~anmandprovriace.e 
* |) “as - 


s wet oc erm _— Sé eam =eer o 
The Grievants® discnéerces 


¥ ’ oe - ae 


“ de A Tae e- Wn, os oO 
Ox tne reg Ulur Board tenmoers agrec 


40% tne C26 wee tas _—— e _ « vn > tae * a}, o_ . 
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ae Sant ~+ 77 v 9 = 4 me 1 
muse owe tO acny asi cae C LinS. 
Ha vnlarcionaa Ratfarns Mitta eteminea &*se Zaetiaetia 
wets Neersignea vnczerec, Waite Signing cuc Gaccision 
~4 4% ~ ~ ma . . - feces en ee a Jn ing Se -,o-49 7 4 tr< Case ree s 
neirner concurs in, nor cissents 2rom, cenlisS result. H1lS TUncecion 
: #“~ Wroatl | ste TWA x. « »% a fw) 7 ot TT . »~ has ue 
is to break a deadlock. Thus, 21-A(M) states in port thet “i: 


event of a cecision of Gesdlock in any czse tne Board 


7 . > vise 


e 
wll promptly notify the parties to the case of such Geadlock 


Gecision, .« « »« and. « « that the services of a f£1ftA menber 
© «+hea Board Helob acts “ Wc = Foie “Sty = tha ecula: 
On che voara ere acsirceda,. * « encn a2 Major) cy ox tise regu. ar 


members agree, therefor no referee is required. ‘That is tne 
Situation here iia fox reasons discussed previously, the 


four-man Board was bypassed. 


I have conceived of my role as xeferce. in this case 
in these terms: (1) To preside at the hearings, make procedural 
or evidentiary rulings as necessary, and generally to conduct 
the proceedings so as to insure that all parties have been 


wfforadea a full an@ fair hearing; (2) to analyze end evaluate 


The collective bargaining Agreement requires that "a 
Gecision of a majority of the Boare sitting with the fifth 
member shall be final and binding upon the parties. . ." 
(Section 21-A(M)). In the present case, no matter how the 
Referee might vote, the outcome would be the séne. 
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UNITED STATES 


SOUTHERN DISTRICT OF 


TRANS WORLD AIRLINES 


-V=- 


CHARLES W. 


DEAL Y, 


JOHN M. 


A, P 


POLETTI, FREIDIN, 
Attorneys 
HERBERT 


BY: 


O'DONNELL & SCHWARTZ, 
Attorneys 
BY: ASHER 


for 


tJ 
We 


DISTRICT 


NEW Y 


PRAS 
for plaintiff 


PRASHKER, 


COURT 


ORK 


Plaintiff, 


71. CIV 3533 


et al., 


Defendants.: 


December 2, 1974 


2:00 p.m. 


CANNELLA, 


District Judge. 


PEARANCE 


ce 
ir 


HKER, FELDMAN & GARTNER, 


’ 
ES 


QO.» 
Of Counsel 


ESQS. 


defendants, 


an 
SCH 


ESQ., 


Of 


ADT? 
WAIL G, 


Counsel 


(Case called.) 

MR. PRASHKER: Plaintiff is ready. 

MR. SCHWARTZ: Defendant is ready. 

THE COURT: Well, I am waiting. 

MR. PRASHKER: Sorry, sir. I apologize for being 
a little late-- 

THE COURT: No, I think you were early. 

MR. PRASHKER: Thank you. 

May it please the Court, my name is Herbert 
Prashker. I represent the plaintiff Trans World Airlines 
in this proceeding. You have signed this proceeding a pre- 
trial order which is dated-- 

THE COURT: We are at the stage of the opening, 
what are you going to prove? I am aware of the pre-trial 
order; I know what the issues are. The stage we are at 
is the evidence you are going to produce in the ligh* of 
the pre-trial order which sets up the one issue. 

MR. PRASHKER: Right, sir. We intend to produce 
some evidence which should not take very long ir respect of 
the issue to be tried listed at page 13 of the pre-trial! 
order to the effect that during the negotiations which led 


to the signing of the individual agreements pursuant to 


which arbitration was request« . of this proceeding, FEIA 
> 


and TWA understood and intend that the determination as to 


— 


eljp 

whether there was cause for I e of a flight en- 

gineer was to be made by the System Board of Adjus’ment 

rather than by the arbitrator named in the individual agree- 

ment or by any other method. In respect of that issue, we 

believe tha. the facts which have already been stipu. 

go very far to proving our side of the question. 
Specifically, the fact, which has been stipulated 

to, tnat at the time of the negotiations of the individual 


agreements, the practice of the parties was to submit all 


discharges for cause for determination exclusively to the 


grievance procedure stipulated in the agreement between 

TWA and FEIA which, of course, includes an appeal to the 

System Board of Adjustment. That fact is stipulated to or 

has been agreed to in paragraph 10 on page 5 of the pre- 

criu”’ order. 
It is against that background that we will now 
call our only witness, Mr. David Crombie. 

DAVID J. CROM SB FF. having been called 
as a witness on behalf of the plaintiff, was duly 
sworn and testified as follows: 

EXAMINATION 
PRASHKER: 
Mr. Crombie, what is your present position with 


Trans World Airlines? 


Ww 


or 
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eljp Crombie-direct 4 
A I am vice president of industrial realtions. 
Q How long have you occupied that position? 
A It will be 15 vears February i, 1975. 
Q That means tha+ you held that position during the 


negotiation of the 1962 crew complemeat agreement between 


TWA and the Flight Engineers International Association. 


¢ Dur: the subsequent negotiation of the form of 
the individual agreements provided for in memorandum C of 


that crew complement agreement? 


2 As well as the period of negotiation of the November 


1562 working agreement covering your flight engineers? 


A I did. 


Q Did you participate in the negotiations with repre-| 
sentatives of the FEIA as to the form of the individual 
| 

agreements which were referred to in memorandum C of the 
crew complement? 
A Wot directly. ‘The form of that agreement was worked 


out and negotiated by Jesse Freidin, an attorney, now de- 
ceased, in our behalf, and Asher Schwartz, an attorney then 
representing and now representing the PEIA. 

Mr. Freidin kept me advised from time to time on 


the progress of nis necotiations on the form of that agree- 
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ment and received my approval to conclude the agreement in 


the form in which it was agreed to by both parties. 


the 


4 | Q Early in the course of the negotiations as t 


form of the individual agreement, did you receive from Mr. 
Schwartz a draft of a proposed agreement? 
7 A I did. 
8 Q I show you a document which appears to be a copy 
9 of a letter from Mr. Schwartz to you dated Juiy 11, 197Z-- 
10 jj THE COURT: Mark it for identification. 
| (Plaintiff's Exhibit 1 marked for identification.) 
12 } Q I show you Plaintiff's Exhibit 1 for identification; 


13 which appears to be a copy of a letter dated July 11, 1962 
| 


| 


14 from Mr. Schwartz to yourself, attached to which are a five- | 

15 | page draft of an agreement. Can you tell me whether you 

16 | received the original of that letter with the attached draft 

W7 from Mr. Schwartz on or about that date? 

i8 A I did. 

19 | MR. PRASHKER: I offer it in evidence. 

20 MR. SCHWARTZ: Your Honor, may I ask a question 

21 or to on voir dire? 

22 VOIR DIRE EXAMINATION 

23 || BY MR. SCHWARTZ: 

aA | Q I see no signature on this letter of July ll, 
1962, Plaintiff's Exhibit 1. Do you know whether the letter 
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2 | you received has such a signature? 
3 | A I do not. 
| 
e, 4 Q This is the only copy you have? 
5 A Yes. 
6 | Q Do you know any of the circumstances surrounding 
7 your receipt of this letter? 
8 | A I do not recall the circumstances surrounding my 
9 | receipt of that letter. 
10 MR. SCHWARTZ: I object, your Honor, to the admis- 
1] sion of that letter. There is no signature on it-- 
12 THE COURT: What about the draft? Did you send 
13 the dra c It's only a transmittal letter, isn't it? 
M4 || MR. SCHWARTZ: There is a transmittal letter and 
15 } there is a draft-- 
16 | THE COURT: What is essential is the draft. I' 
17 couldn't care whether it came by carrier pigeon. What we 
18 } are interested in is the draft. Do you have any objection 
19 | to it? 
| 
20 ! MR. SCHWARTZ: To the draft? 
21 ] THE COURT: That is what we are talking about. 
ee MR. SCHWARTZ: May I ask a question or two on that? 
J ae se 
& BY MR. SCHWARTZ: 
2A | Q Do you know who made the markings on the margin 


2 || of the draft? 
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COURT: Are those being offered? 


PRASHKER: No, sir. 

COURT: They are not being offered. 

SCHWARTZ: Then as I understand it, the letter 
is not being offered-- 

THE COURT: Actually, the letter, I don't know 
that it adds anything. I haven't seen this, so I don't 
know. But I assume what we are trying to get into evidence 
is the draft. 

MR. PRASHKER: sir. I am trying to get in 
evidence that this i draft submitted by Mr. Schwartz. 

MR. SCHWARTZ: That I would not agree to. We 


don't know whether it was submitted by Mr. Schwartz. 


MR. PRASHKER: The initials on the fifth page of 


the draft are AWS. Mr. Crombie has already testified-- 


THE COURT: He got his from his office files, 


MR. PRASHKER: This copy I believe comes from our 


office file. 
THE COURT: Where did you get it? 
MR. PRASHKER: We represented TWA during these 


negotiations. Mr. Freidin was a member of our office. 


The only copy we have found of this letter was the copy 


in our office file. I's the best evidence available. 


wn 


6 


~ 
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Mr. Crombie has testified that he received the 
original of this letter plus the draft on or about July ll, 
1962. 
MR. SCHWARTZ: I don't think he testified to that. 
He said that this is a letter that ne got out of the files, 
or as I understand it, out of the files of the company; is 
that right? 
THE WITNESS: No. I testified that I received 
it and you asked me if I recalled whether or not there was 
a signature on what I received, and I stated I did not know. 
Q Do you know from whom you received it? 
A I don't recall, Asher, whether I received it by 
messenger from your office or through the United States 
mails or conveyed through Mr. Freidin from you. 


Q You don't know? 


A I don't know. 
MR. SCHWARTZ: Your Honor, Mr. Freidin is deceased. 


I as attorney for the association at the time negotiated 
the agreement; my lips are sealed. I cannot testify as to 
any of the transactions that went on between myself and 
Mr. Freidin. I will take Mr. Prashker's word for it, that 
it was in the files of Poletti, Freidin. But how it was 
used, how it was presented, what the circumstances were of 


its presen*2 in their files, we cannot determine in this 


| 
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to 


proceeding and I therefore challenge its use. 


} 
3 || THE COURT: This draft is supposed to have come 


4 || from you, isn't it? 
5 MR. SCHWARTZ: It's supposed to. It hes not my 
6 


written initials, it just has AWS typed. There is no sig- 


~ 


nature on it. 


| 


S MR. PRASHKER: Perhaps we could let your Honor look} 
9 at the document while we are discussing it. 
10 MR. SCHWARTZ: I could understand what you are | 
1] saying and I don't have to physically see it to know that. | 
12 Your Honor, there were many documents that Mr. 
13 Freidin and I looked at, examined. I don't know whether | 
\4 this was one of them or not. But at any rate, I don't think 
15 that it ought to be used in this proceeding with that kind 

| 
1 | of foundation. 
W | MR. PRASHKER: I point out again that Mr. Crombie | 
8 | has testified that he received the original of this letter | 
19 with th. accompanying draft from Mr. Schwartz on or about | 
20 || guly-1l, 1962. 
21 jj MR. SCHWARTZ: I think he said he didn't know 
22 whether he received it from Mr. Schwartz or from Mr. Freidin | 
23 or where he received it from. 
aA | THE COURT: Do ydéu know who you received it from? 


~] 
n 


a || THE WITNESS: I don't recall, sir. 


to 


co 
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THE COURT: I will reserve on the offer at this 
time. ‘The Court directs the defendant te look through its 
file and see whether or not it has a copy of this which would 
be in their files, appears any place. 

MR. SCHWARTZ: Your Honor, the defendant has alread 
done so, because this letter was produced at a deposition of 
Mr. Crombie, and there is nothing in the files to show a 
copy of it. In my files or in the organization's files. 

THE COURT: It may be that this is the best evi- 
dence, then, I don't know. If tliat is the state of affairs, 
as you say, there is nothing in your files. 


MR. SCHWARTZ: ‘The best evidence of what? 


THE COURT: ‘The best evidence that he at sometime 
received this and certainly it wasn't sent by anybody con- 
nected with him; it was sent by the opposite side. It is 
nothing that he created, nothing that he made up; it's some- 
thing that was proposed to him and he recalls receiving it 
at that point in time; he doesn't know from whom. But lI 
don't know that that makes much difference. 

The two parties are dealing with one another and 
they are dealing at arm's length. I remember some of these 
cases. I think I had one. 

MR. SCHWARTZ: Yes, you did, the Jackson case- 


THE COURT: That case, as I recall, I even made 
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a finding that TWA had nothing at all to do with these fel- 


$ lows, that they were dealing completely at arm's length. I | 


think that was one of the central reasons why I decided 


did. 


the way I 


MR. SCHWARTZ: I don't think so, your Honor. 


THE COURT: I think it was--well, it has nothing 


to do with this case. But in any event, it would seem to 


but it seems 


that--I will reserve on it at this time, 


me on the state of the evidence it should be admissible. 


_ 


mf But I will make a judgment before the case is over. 
} MR. PRASHKER: May we have this document marked 


as Plaintiff's Exhibit 2, please? 


(Plaintiff's Exhibit 2 marked for identification.) 


15 , 
BY MR. PRASHKER: 
16 | h : ; ; ;ege Ih i bi 7 | 
| Q Mr. Crombie, I show you Plaintiff's Exhibit 2 for 
17 : bas oe . : 
idntification consisting of a copy of a letter which appears 
18 } ~ | ir 3] 
to be from Asher, for O'Donnell & Schwartz, addressed to | 
19 ; A ahaa : 7 - P 
Mr. Jesse Freidin dated August 16, 1962 together with a | 
20 | - , ‘ ; 
four-page draft of an agreement with the handwritten endorse~- 
21 | : : A Peet 
ment, final form. I ask you whether you saw tne original | 
) 22 | 
of that letter, dated August 16, 1962 and the accompanying 
Z3 
draft, on or about that date? 
2A ae | | 
A Yes, I recall receiving this, a copy of that, 
from Mr. Freidin. 
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to 


MR. PRASHKER: I offer it in evidence. 


. | MR. SCHWARTZ: No objection. 
4 THE COURT: Received. 
XXX 5 (Plaintiff's Exhibit 2 was received in evidence.) 
6 Q Mr. Crombie, as TWA vice president for industrial 
‘ relations did you participate in the negotiation of the crew 
: complement agreement between TWA and the FEIA executed on 
, the date of Jure 21, 1962, including the so-called memorandum 
10 C, which is annexed thereto? 
nN A I did. 
se THE COURT: What is the date of that agreement? 
13 MR. PRASHKER: June 21, 1962. 
” Q During the course of those negotiations was any 
15 consideratiom given to the question of whether or not the 
16 issue as to whether there was cause for the discharge of a 
uM flight engineer to be covered by the individual agreement 
8 referred to in memorandum C was to be made by the System 
8 poard of adjustment under the TWA-FEIA agreement or any 
a applicable working agreement, or whether that issue was to 
21 be submitted to an arbitrator to be appointed under the indi- | 
” vidual agreement? Was that question considered at all in 
sas relation to the-- 
a A No, the question was not considered. The ii 
%s on which-- 
| | 
. e 
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MR. SCHWARTZ: I will object, your Honor. The 


question has been answered. 


4 THE COURT: Yes. Sustained. 

5 Q As a matter of fact, Mr. Crombie, at the time of 
} 

6 the negotiations and execution of the crew complement agree- | 


] ment of June 21, 1962, was there any understanding or dis- 
Pf 


8 cussion as to whether there would be an arbitrator appointed | 
' 

9 under the individual agreements? 
| 

10 A None that I recall. 

1] Q To the best of your recollection was the idea that | 
' 
| 

12 an arbitrator would be appointed to consider any question 
] 

13 arising under the individual agreement an idea which occurred | 

14 Or arose after June 21, 1962? 

15 | A Yes, it was. 
} 

16 Q To the best of your recollection, who was it that 

“ — ; 

17 proposed an arbitrator be appointed to consider or deter- 

18 mine questions arising under the individual agreement? 

| | 
| 

19 A My recollection is that the association so pro- 

20 posed through Mr. Schwartz. 
| 

21 Q By “the association" you are referring to-- 

” | 

22 A FEIA, who was his client. 

23 | Q You have already testified as to the nature of 

24 your participation in the nagotiation of the form of the 


25 individual agreements. The pre-trial order in this case 
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2 recites that agreement was reached between TWA and FEIA on 


3 the form of the individual agreement during the month of 

4 August, 1962. Does that accord with your recollection? 
| 
} 


7A) 


A It does. 


6 Q During the period of the negotiation as to the form 


‘ of the individual agreement, was there any discussion, to 
the best of your recollection, as to whether or not the 
question of whether there was just cause for the discharge 
10 of a flight engineer covered by the individual agreement 

1] was a question to be submitted and determined by the System 


Board of Adjustment under the applicable working agreement 


13 or to the arbitrator to be designated under the individual 


- 


agreement? | 
15 A There was none between Mr. Freidin and me, and my | 
recollection is that he did not report to me any discussion 
on that question between him and Mr. Schwartz. 

18 Q During this period did you have any understanding 
: 19 as to what form would be the appropriate form for the deter- 
mination of the question of whether there is just cause for 
discharge of a flight engineer covered by the individual 
agreement? 
23 MR. SCHWARTZ: Objection. 
24 THE COURT: Yes, in the absence of being made known 


25 to the other side, I don't know what relevancy that has, what 


5 


9 
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he particularly thought about it himself. 

MR. PRASHKER: May it please the Court, we have 
agreed that the only issue to be tried here is whether the 
parties to the discussions, FEIA and TWA, “understood and 
intended that the termination as to whether there was cause 
for discharge of a flight engineer was to be made in every 
case by the System poard under the applicable working agree- 
ment, or by the arbitrator.” 

That is the only question that we have submitted 
for trial. 

THE COURT: I realize that, but what you have 
asked him is his own unilateral feeling in the matter. That 
to me seems to indicate what wae the feeling between the 
parties, and not what ...s own feeling is. 

MR. PRASHKER: I have testimony that we will offer 
from Mr. Dietrich, who was then the, I think master chair- 
man of the TWA chapter of the Flight Engineers Union, which 
will be read to you from his testimony before the system 
board on this point. 

We have stipulated that that testimony may be 
used as a deposition. I am now asking Mr. Crombie to get 
from him his understanding, and we will try to glean from 


Mr. Dietrich's testimony before the system poard what his 


understanding might have been. And that is the only way I 
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can deal with the subject, but as Mr. Crombie has testified, 


3 to the best of his knowledge, there was no discussion. So 
4 the best we can offer the Court is this party's private 
s understanding in the absence of discussion. If that is not 


| 
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pre-trial order. 


| 

| 

admissible, then we really have no issue to try, despite our | 
THE COURT: I will reserve decision on this ob- 

| 

| 


9 jection and take the evidence and then I will rule at the 
10 time that I make my mind up in this matter whether or not 
1 it is admissible. 
3 12 MR. PRASHKER: Thank you. I wonder if I could 
13 ask the Reporter to repeat the question. 
M4 (Question read.) 
15 A If by understanding you mear did I have an under- 
16 standing with a person with whom I vas negotiating on the 
7 other side, the answer is, I had neo such understanding. 
18 If by understanding you rean, what was my view 
19 throughout this period as to the adjudication of individual 
20 disputes, I never had any other view than but these dis- 
21 putes would be adjudicated through the system board proceed- 
ze ings in the applicable Labor agreement which covered the 
23 activities of the person who was involved. 
24 


é MR. SCHWARTZ: I repeat my objection, your Honor, 


at this point and ask that the question and answer be 


| 
| 
| 
| 
| 


9 


10 


1] 


20 
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stricken. 
THE COURT: Decision reserved. 

Q Do I understand, then, Mr. Crombie, that when 
you agreed to the form of the individual agreement in Au- 
gust of 1962, that you understood and intended that the 
arbitrator named in the individual agreement would not 
determine whether there was just cause for discharge of 


an engineer covered by that agreement? 


A That's correct. 
Q And had you understood to the contrary and in- 


tended to the contrary? 


A That's correct. 
Q That that question would be submitted to, if the 


engineer so requested, and determined by the system poard 
of Adjustment under the applicable working agreement? 
A That's correct. 
MR. SCHWARTZ: Your Honor, I’ think tha. a leading 
question under these circumstances is objectionable and I 
ask that that question and answer be stricken. 
THE COURT: Sustained. 
Q After the agreement on the form of the individual 
agreement in August of 1962, there followec at a later date 
negotiations over an agreement, a working agreement which 


was subsequently executed in November of 1962, between TWA 
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and the Flight Engineers Union? 

A That's correct. 

Q Did you participate as vice president of industrial 


relations in the negotiations of that agreement? 


A I did. 

Q During the course of the negotiation of the Novem- 
ber 1962 workin ceement, was any consideration given to 
. question of whether a flight engineer covered by the 


1. uividual agreement could process a grievance or a claim 
that he had been improperly discharged before the arbitrator 


named in the individual acreement? 


A I recall no such consideration nor discussion. 
Q Do you recail any manner, any respect in which 


that question was relevant or involved in the negotiation 
of the November, ‘62 agreement? 
A No. 

Q To the best of your recollection did the November, 
1962 agreement deal with the question of whether or not the 
arbitrator under the individual agreement would have juris- 
diction in respect of the issue as to whether a flight 
engineer covered by the individual agreement was discharged 


for cause? 


A My recollection is that it did not. 
MR. PRASHKER: I have no further questions. Thank 
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CRO gE XAMINATION 
BY MR. SCHWARTZ: 
Q Mr. Crombie, have any other A or A-1 engineers 
other than the 19 in this proceeding been terminated or 
discharged by TWA? 
A My recollection is that there has been one. There 
may have been others. I recall one person, named Tarbox. 
The one I aw familiar with, that is his name, in going over 
the names of the petitioners here, does not appear. And I 
recall that he nad been a well Known person to TWA'sS manage- 
ment, he having won several awards as flight crewman of 
the year. And when he failed to upgrade successfully to 
captain, I recall a cood deal of discussion, "It's too bad 
that Tarbox has failed because he is such a great fellow," 
something like that. 

Q Didn't Tarbox resign 

A [I don't know. All I know, Mr. Schwartz, is he 
failed and people felt very poorly about it in management 
because he was refuted to be an excellent person and a fine 
emp loyee. 

Q But you don't recall specifically that he was 
terminated? 


A tL ao not. 


2 
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Q He obtained another position with TWA, did he not, 


after that? 


A I don't recall that either. 

Q You don't remember? 

A I don't remember. 

Q But other than that you have no recollection of 


any other? 
A That is the only specific recollection I have. 
Q Each of the flight engineers listed in appendix 
A and A-1 received this individual agreemeat that we are 


talking about; is that right? 


A That's right. 

Q And you signed every one of them? 

A I did. 

Q A number of them, like the defendants in this 


case, did qualify for pilot positions as first officers; 


right? 
A Yes, they did. 
ee When they did, were they asked to give up their 


individual agreements? 
MR. PRASHKER: I'm going to object at this point. 
THE COURT: I don't see the materiality of it. 
MR. SCHWARTZ: I will withdraw it. I have no 


further questions. 


6 


~ 


> 
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MR. PRASHKER: Nothing further. 

(Witness excused.) 

MR. PRASHKER: Your Honor, on page 20 of the pre- 
trial order, under miscellaneous, paragraph 11, the parties 
agreed that the Court could treat the transcript of the 
testimony of Harrison S. Dietrich before the TWA pilot's 


System Board of Adjustment on March 24, 1972 and March 31, 


1972 as a deposition under the Federal Rules of Civil Pro- 
cedure. 

On that basis, the plaintiff will now read from 
portions of Mr. Dietrich's testimony. 

THE COURT: First tell me who he is. 

MR. PRASHKER: That appears from the testimony. 


He was the-- 


THE COURT: That may be. But you are starting 
with page 20. I just want to know who he is. 

MR. PRASHKER: He was the chairman and chief nego- 
tiator with Mr. Schwartz for the Flight Engineers Inter- 
national Association, TWA chapter during the period that 
these agreements were being negotiated. 

THE COURT: All right. 

MR. PRASHKER: Reading from the transcript, page 


171 of the transcript: 


"Hh AR Rk S70 8 Se Desks TRL. Co, called as 


10 


20 
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a witness on behalf of the union, having first bern 
duly sworn, testified as follows: 

DIRECT EXAMINATION 

BY MR. SCHWARTZ: 

Q Sam, would you tell us how long you have been 
employed by TWA? 

A 26 years. 

Q Were you employed as a flight engineer during 
the entire time? 

A The entire time, yes, sir. 

Q During that pericd of time, you held office in 


the FEIA, did you? 


A Yes. 
Q What was your office? 
A I was a local council chairmé for two terms 


and I was president of the FEIA-TWA chapter from, f 


believe, the fall of '59 through '65. 1965. 


Q As president of the chapter, did you participate 


in the negotiations in 1961-62 relating to the crew 
complement agreement? 

A Yes. 

Q Can you tell us what role you played in those 
negotiations for FEIA? 


A Well, I was present at all of the negotiating 


nr 


for) 


~ 
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sessions and I was present at the drafting of the final 
documents and the neogtiations leading up ts those and 
through the year 1962. 

Q Did you continue to negotiate after the signing 


of the crew complement agreement? 


A Yes, sir. 
Q For how long? 
A I believe the last document I negotiated was 


the contract that was signed on February 18, 1966. 

Q I refer you to the FEIA crew complement agree- 
ment which is Joint 6-A. At the time that this agreement 
was negotiated and immediately prior thereto, was there 
any discussion with management in the negotiation of 
the agreement, concerning the right of the flight engineers 
at that time, to bid into pilot positions? 

A In June of 1962, no, sir. In fact, quite the 
contrary was true, because at that time I think management 
was quite concerned about the pilots who were on furlough 
and the flight engineers who were on furlough as to whether 
they would ever have any future use for them." 

Going on to page 176, still on direct by Mr. 
Schwartz, line 22: 


"Q The crew complement agreement and memorandum C, 


calls for that agreement to be made with each individual 
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« directly. Did you negotiate that with the company? 


3 A Now are you speaking of the individual agreement? 
4 Q Yes. 

5 A The individual agreement is, as I recall, was 

6 


the last thing that was accomplished and it was accomplished- 
Q Excuse me, Sam, I think you didn't catch my ques-~- 


tion. I will get to that. 


At the moment I am talking about memorandum C, in 
which it is stated that the agreement would be made with | 
each individual eirectly. Now, I am talking now about, | 
did you negotiate that requirement in memorandum C? 
A Yes." | 
| 
Going now to page 199, cross examination by Mr. 
Prashker. Line 17: 
"CROSS EXAMINATION 
BY MR. PRASHKER: 
Q Sam, when you negotiated the crew complement 
agreement in June of 1962, you were living under a work~ 
ing agreement between the FEIA and TWA; right? 
21 A Yes. 
Q That working agreement had a procedure for 
dealing with grievances involving termination for cause? 
A Yes, sir. 


95 . : . . ° Py 
= Q And it established a flight engineers' System | 
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Board of to hear those grievances; 


Q One of the functions of that board specifically 


set forth in the contract was to consider grievances 


growing out of dismissals of employees who have completed 


their probationary period? 


A That's correct. 


Now, the A and A-l's, at the time you signed 


Q 


the crew complement agreement, were the only flight 


u engineers whom the FEIA represented? 


A That's correct. | 


Q At the time you signed the crew complement 


agreement in June of 1962, was it your understanding 


a that by signing that agreement, you were putting out of 


business the flight engineer System Board of Adjustment in 


terms of its jurisdiction to consider grievances growing 


18 ; , 
out of dismissals? 
19 | 
A No. | 
20 | : : 
Q Was it your understanding when you negotiated 
21 ; , 
memorandum C, that memorandum C meant that grievances 
é | 
22 
gwowing out of dismissals were going to be referred to 
23 


anybody other than the flight engineers' System Board of 
Adjustment? Dismissals for cause, of course. 


jell, to be rerfectly frank with you, this was 
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never given on a discussion or consideration in the terms 


3 that you have now put. 
4 Q It wasn't discussed at that time? 
S A That's correct. 
. Q At the time you were negotiating the individual 
, agreements that were executed pursuant to memorandum C, 
was there any discussion about who was going to hear 
° claims that a man was improperly dismissed for excessive 
” absenteeism or conviction of a felony? 
Ml Did you understand that those questions and all 
i other discharges were going to be referred to the System 
2 Board of Adjustment, or did you think at that time that 
_ you were putting your System Board of Adjustment out of 
» business for dismissal cases? 
6 A No. In all candor, we were not putting the 
* System Board out of existence. 
- Q For dismissal cases, for discharge for cause. 
a A Now, we did--if I may say why this was discussed, 
a why we went--it is provided in this individual agreement, 
= is that everybody recognized the impracticability of an 
22 

individval being able to finance the cost of endorsing such 
mm 


an agreement in Court. This was out of reach of most people. 
We felt that--plus, I guess you would say, lack 


of basic knowledge in some respects and time it would take 
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9 


, to edu-~ te the Court on how this al. came about. 


3 
So, at that time, through mutual agreement, we 


agreed it would be the most feasible and the best to pro- 


vide for the method of enforcement by arbitration tiat 1s 
6 : ‘ 
included in there. 
7 oe sical aiid ; 2 , , 
MR. SCHWARTZ: Included in where? 
8 
THE WITNESS: In the individual agreement. 
9 . . 
Q My question, Sam, was, did you discuss with Mr. 


10 ‘ . a 
Meinen, or when you negotiated these individual agreements, 


whether a dispute over a dismissal for excessive absenteeism, 


12 : ‘ : , : 

conviction for a felong, or misconduct aboard an aircraft, 
13 : aay we 

whether those grievances concerning dismissals, would be now 
14 ee ; “ 

taken away from the flight engineers’ System Board of 

| 

15 


Adjustment for all of the employees covered by your contract 
at that time? 
A No, sir, we did not. 


didn't discuss it? 


Le) 
« 
° 


A No, sir. 


20 ‘ , . 
Q Was it your understanding at that time you nego~ 


91 
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tiated the individual agreements, that your flight engineers’ 

99 

System Board of Adjustment would continue to hear and 
23 

determine dismissal grievances for just cause?" 
2A 

MR. SCHWARTZ: Your Honor, I object on the same 

25 


ground that I objected to the question put to Mr. Crombie. 


B4 
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All that is asked for is what is his understanding, without 
any reference to whether any other party nad the same under- 
standing or whether there was any speech concerning it. 

THE COURT: Did you object at that time? 

MR. SCHWARTZ: No, sir. We were in a different 
proceeding. 


THE COURT: I will reserve. 


MR. SCHWARTZ: That was not a proceeding like this. 
MR. PRASHKER: Page 203, line 5. 

A No, sir. It was not in this respect. It was 
assumed, I think, by all the parties that the System Board 
of Adjustment was provided for in the agreement, the basic 
agreement, would hear the items and hear all matters that 
it had heard previously. 

Q Including dismissals for cause?" 

"MR. SCHWARTZ: Same objection, your Honor. 

MR. PRASHKER: "A Yes, sir. 

That's all for us, your Honor. 

MR. SCHWARTZ: Procedurally, your Honor, may I 
proceed to read some of the other answers? 

THE COURT: Do whatever you want. I would sus- 
pect if he rests his case at this time you would move to 
dismiss. On the other hand, if you want to put more evi- 


dence in, go ahead. 
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I think that I would like to put 


3 some more evidence in. I wouldn't assume that the outcome 


4 of the case is going to turn upon only this testimony. 


a) THE COURT: As I see it, if you exclude this 


testimony, then you are not going to the agreement at all 


‘ about whether there should be arbitration or anything else. 


Then how can you presume that they agree on arbitration, 


if there's nothing in the contract that says anything about 


it? 


11 MR. SCHWARTZ: The contract does, your Honor. 

2 * + heal ~* a ‘ . . . ° P 

12 THE COURT: No, I am talking about the individual 
13 


agreement. 


. | : 7 ~ 

4 MR. SCHWARTZ: It does, your Honor. It says they 
15 shall arbitrate. The issue is not whether there was an 

16 


arbitration clause in the contract, there is one-- 
Vi THE COURT: Whether it applies to discharge or 


voluntary-- 


19 | MR. SCHWARTZ: That may be one way of putting it. 
20 What's happened is, that the plaintiff has asserted that 


9 2 . 5 ‘ 52 ‘ 

21 the agreement to arbitrate terminated upon the discharge 

99 = , . wie . , 

= of these individuals, because there is language in the 
yuag 

z 


agreement that says that the agreement shall continue until 
se] ® . =» 2 ‘ » P os 
“A resignation, retirement or discharge for cause. Plainttf 


on ° * ~ * 
“) says they were discharged for cause, therefore, the agree- 


ou 
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ment to arbitrate is terminated. Our position is somewhat 
different. We have several positions. 
We say that in the first place, that whether or 
not there was a discharge for ¢ > within the meaning of 
that individual agreement is something for the arbitrator 


to decide. 


THE COURT: understand that. 


4 


| 
| 
| 
| 


ve 
- 
~ 


. SCHWARTZ 


All right. We have another position, 
and that is if your Honor finds after reviewing the evidence 
that the question of discharge for cause as Mr. Prashker 


contends is still one to be resolved by the System Board of 


Adjustment, or rather, not by the arbitrator, that it is 
not to be decided by the arbitrator, then we say that your 
Honor, the Court, could make that decision. 

But what we really contend is, and this is the 
point, the major point that we make in this case is whether 
there was cause for discharge or not, that the question as 
to whether or not the discharge denied the plaintiffs, or 
rather in this case the defendants their priority, is the 
question that still has to go to the individual arbitrator. 

There are many kinds of discharges. One thing 
that I want to emphasize to your Honor, and something which 


r 


I know is going to be brought to your attention in the brief, | 


»- 
A 


that the particular course for discharge in this case, 
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namely their failure to complete captain training satis- 


factorily isn't important to the issue in this case, »ecause 


the contention is that the discharge--that a discharge of 


5 an A or A-l flight engineer terminates his right to arbitrate. 
| 


6 That means that that would be equally applicable to the 500 


other flight engineers who remain in the flight engineer's 


5 seat and that upon their discharge for any reason at all they | 


g would no longer have the right to arbitrate the question as 


10 to whether they lost their priority to the flight engine c's 
1] seat improperly and without cause; so that the question 
12 here is a much narrower one than it was before the pilot 
13 System Board. 
14 The pilot System Board had to decide, was there 
a i 
' 
15 cause fc. discharge, from the fact that they had failed to 
16 complete captain training program satisfactorily. They said | 
- ° ° — e . | 
V7 by a three to two decision they did. But they did not con- 
18 sider, and they weren't given this authority to consider 
19 by either the contract or the parties, the question as to 
20 waether the discharge therefore terminated individual agree- 
21 ment. 
22 The individual agreement has its own remedy, namely 
| 
23 to qo to Professor Feinsinger to determine whether a priority) 
24 has been denied to them. The collective bargaining agree~- 


5 rent under which these gentlemen worked provided for a 


ree) 


4) 


orc 
i) 
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stem Board to make decisions of grievances and discharges. 


uu 


We have a sui generis situation where we had an 
individual agreement reached by the parties, no question 
about it, in which they did give a certain limited function 
to the arbitrator, namely the function to decide whether 
there was a denia] of a priority. ‘The question that the 
arbitrator will have to resolve is that, given the fact that 
there was cause for discnarge, perhaps that cause for d °- 
charge is also a reason for denying them their priority; 
that they lost their priority by reason of that discharge. 
But it could also be that there would be a discharge which 
the arbitrator would say was not a basis for denying them 
a priority; that it may have accomplished exactly what the 
parties intended be avoided, namely that ALPA, the pilots’ 
representative, and TWA together take these men out of their 
flight enginee~'s seat and put pilots in their places. 

If the fact is that the mere termination as deter- 


mined by the company first unilaterally, secondly, as upheld 


by the pilots System Board with pilots and TWA sitting on 
that boerd, denies em the right to go to the individual 


1 


arbitrator, they got nothing out of this agreement because 


they could be replaced } pilots right down the line, which 


“ 


}- 
rad 


12 very thing that they tried to avoid. 


So when we get into the question, your iionor, as 


~ 
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to whether or not they were terminated for cause, we have 
to look not only at the normal termination of the employee 
for cause under a System Board of: Adjustment agreement, but 
we also have to look at this parallel agreement that was 
signed as a separate independent agreement applicable only 
to the A or A~-l flight engineers who are a portion of the 
class or craft and see whether that agreement doesn't pre- 
serve their right to go back to the flight engineer position. 
We could argue be’ ore you as we did before the 
pilot board, that there is no reason these men shouldn't go 
back, they are qualified flight enyineers, they are quali- 
fied pilots, and so forth. But that isn*t the question. 
Ye have agreed by stipulation that these individuals knew 
or had reason to know that if they failed captain training, 
that the company would terminate them, that that was their 
intention, that the company would terminate them. That 
doesn't mean to say that they didn't have the right to go 
to the individual arbitrator and to make a claim to him that 
their termination denied them the priority. If the arbi- 
trator hears their claim and decides that the termination, 
that their termination because they failed captain training 
was a proper termination, then it would be his job to say, 


no, you didn't lose your priority improperly; you don't 


have one and therefore ™ am going to deny your claim. 
3} g y 
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\ 
2 I But what we say is, it's the individual arbitrator 
o i| 
° | who has to make a decision, and if he doesn't have that right 
: 4 to make that decision, then the individual agreement is just 
’ a scrap of paper that could be torn apart. 
6 : : : 
But coming back to your question, there is an 
agreement, and you will see it in the record, a specific 
8 : 
paragraph on the right to go to arbitration over the denial 
9 
of a priority, and it's that remedy that we are seeking~-~ 
| 
” % THE COURT: What I was saying in effect was, there 
u wasn't anythina as far as the arbitrator determining whether 
. 3 We 
or not there was a proper discharge or a voluntary giving 
3 | 
' up Of job. | 
14 
MR. SCHWARTZ: I must confess to you that we 
‘ 
S failed in a sense, Mr. Freidin and I, to anticipate this | 
16 | : , P ‘ 
| possible thing. We said that the agreement to arbitrate 
i 
17 || : ; : 
would terminate upon discharge. We failed to say what would 
18 . : 
happen if there were a discharge with respect to the agree- 
| ment to arbitrate. And we are arguing to your Honor and we 
20 | , , . ‘ 
| are going to present it as forcefully as we can in our 
“i brief, that that termination does not take place, so far as 
the argeement to arbitrate is concerned, until the arbitra- 
| 
23 | 


tor decides the question as to whether or not they have 
been granted their priority. And I say that not because of 


these 19 defendants, your Honor. There are also 500 others 


i) 


6 


Je) 


10 


11 


5 
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who could be terminated and they are sitting in the flight 
engineer's seat and some day they are going to want to 
assert their priority and the company is going to come back 


to the Court and say no, you were terminated, ALPA says you 


were and so they are gone, which is the very thing they - 


tried to avoid when they reached agreement on the individual 
agreement. 

Mr. Crombie testified to that on his deposition 
and I am going to read from his devositicn when I get to 
our case. What is truubling us because of the company's 


assertion is whether or not for some reason we frustrated 


upon discharge, the agreement to arbitrate terminated upon 
discharge and therefore we have nothing to go to the arbi- 
trator with, it isn't arbitrable. What we are trying to do 
is to convince the Court that upon reading the agreement, 
reading the circumstances under which the agreement was 
negotiated and written, the purposes of the agreement, that 
there is a question of interpretation as to what happens 
when a flight engineer is terminated with respect to his 
right, to his priority, to his posit.on. It's complicated 
in this fact by the fact that the flight engineers in this 


case left the flight engineer's seat and went to the pilot 


position. They are now seeking to get back to it. But the 


aylag that the individual agreement terminated; 


y 


rh 


16 


17 
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same principle would be applicable if they never left the 
flicht engineer's seat and were sitting in the flight en- 
gineer's seat right now and were. terminated and their termi~ 
nations were upheld by the Airline Pilots Association and 

the company. | 

MR. PRASHKER: I wonder if your Horor would give 


c 


me a few minutes to reply to that lengthy exposition of the 


leaqal theory during my case. I am about to rest, but be- 


fore I do, I'd like to direct your Honor's attention to the 
fact that while there are a number of issues of law to be 
Getermined in this case, we have agreed that there is only 
one question of fact to be litiaated, and that is all I 
think we are here today to do. 
THE COURT: I don't know how you expect the Court 
to fiaure out that there wasn't an understanding that affecte 
both parties while each party did his own thinking to him- 
self and never communicated it to the other side. That is 
what the difficulty is with receivina the testimony in that 
area. 
MR. PRASHKER: If that is the case, if nobody had 
an understanding that the individual arbitrator was going 
to hear these cases, hear this issue--he had jurisdiction 
to hear something, and if you read the individual aareement 


it is completely clear from the aareement itself that his 
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jurisdiction to hear something was not jurisdiction to hear 
the question of whether or not there was just cause for 
discharae. 

On the contrary, the aaqreement is worded s 
the entire agreement, including the arbitration provision, 
terminates if there is a discharae for cause or a resigna- 
tion or a retirement, and the arbitrator's authority is 
very narrowly circumscribed to a claim of a denial of a 
prior right. 

The reason I was so anxious to get Plaintiff's 
Exhibit 1 into evidence is that Plaintiff's Exhibit 1 was 
Mr. Schwartz's ovenina proposal as to what the arbitrator's 
authority would be, and it was much broader than what it 
winds up beina when the agreement is siqned. What we are 
tryina to do there is to emphasize how tiny the parties 
intended the arbitrator's jurisdiction to be with respect 
to the individual agreement. 

THE COURT: It seems to me that we are more or less 


stuck with the thoudqht that Crombie himself has said here, 


and apparently the union f 21s he same way, Dietrich, 


that they never agreed. 
PRASHKER: They both said-- 
THE COURT: They both said that they had an under- 


Standing which they felt was a prover understandina, but it 


~ 


to 
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their own individual understanding and therefore I don't 
know how you can possibly stick the other fellow with it 
on either side. 

MR. PRASHKER: If we can show, as we have shown, 
that in a context in which the unexceptional procedure for 
considering dismissal for cause at the time these aareements 
were negotiated was submission of those disputes to the 


System Board of Adjustment, and we can have a stipulation 


to that effect-- 


( 


THE COURT: Yes, but that is not because Crombie 
thinks about it or Dietrich thought it was, it's because 
it was the practice at the time. 

MR. PRASHKER: My point is that Crombie and Dietrich 
thought the way they did precisely because it was the prac- 
tice. And if this Court has to interpret the individual 
agreement, which you must do, there is no avoidina that, 
the Court has to decide whether the individual aareement 
covers this issue, whether it provides for the arbitration-- 

THE COURT: I don't think that what they thoucht 
about it is relevant. 

MR. PRASHKER: Your Honer, you may be right. 

THE COURT: I will have to interpret the aqreement 
from what I know about it and what the vractice was and what 


other aid there is besides what their own individual feelinas 


eljp 


were. 


MR. PRASHKER: If your Honor is right, I must point 


out to you again that the parties agreed, and your Honor 


endorsed this agreement in this pre-trial order, that the 
only of fact to be submitted to you in this action was whe- 
ther during these negotiations FEIA and TWA understood and 
intended that the determination-- 
| THE COURT: The relevant word there is "and." What 
1} 
10 || we got from Crombie is what he thought as an individual and 
ll || from.Dietrich what he thought as an individual, not what 
{| 
12 they thought. 
P ] 
13 l MR. PRASHKER: Since we have each of them together 
4 it would seem to me to add un to "they." Crombie intended 
i] 
15 || and understood and Dietrich intended and understood; so they 
iT 
l 
16 both intended and understood. It's true they didn't say it 
WV to one another, but in the liaht of the framework in which 
18 | they were living, namely that it was always the practice, | 
H 
19 never anything else, to submit these questions to the System 
> } = ° . 
“2 || Board of Adjustment, it's only normal that they would each 
| 
9 ; 
21 || understand and intend that what always happened would con- 
1} 
90 II , 
“ i} tinue to happen. 
ae 
a | We could have come in here and said, well, the only 
1] 
i 
24 


evidence that we have on what the parties understood and in- 


tended is what you see in the document itself and what you 
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2 see from the practice, on which we have aqreed. We thought 
3 we were fortunate in having in addition from the mouths of 
acy 4 the two chief negotiators and siqnatories. 
5 THE COURT: Except you fly in the face of hearsay 
6 which is not--not hearsay exactly, but I guess it's parol 
evidence of what the contract was supposed to mean, and I 
” don't think that the thing is ambiauous. It isn't covered, 
GQ ' 
: that's all. 
10 It isn't a case where one fellow says one thing 
1} and another fellow says another thing and I have to decide 
12 what did they think at the time. This is a auestion where 
13 they didn't think about it at all. 
14 Tae ) acry DR 4 .  ¢ , * 4 1 ‘ 
MR. PRASHKER: Mr. Crombie I don't think said he 
15 didn't think about it. He never discussed it-- 
16 | THE COURT: What about putting it in the aqreement? 
Vi There was never any thought about them putting it in the 
18 agreement 
c sit . 
19 | MR. PRASHKER: I think that is correct. But what 
i} 
2 || we have about the agreement is the agreement. What we are 
21 offering is the agreement, the practice, and we have also 
~) ° . 
- offered the, if you will-- 
™ vf 92 : . . . 
, = THE COURT: In the liqht of his objection, I don't 
2A 


know how I could receive either hearsay, but as I say, I 


+4 
> 
eo) 
6 


reserved deciston on that and I will make a ruling on 


eljp 


it when I consider the case. 


MR. SCHWARTZ: One interruption, if I may-- 


4 i MR. PRASHKER: May I finish. Thank you. 


I thought I understood Mr. Schwartz to say that 
the question before you was not simply the question of who 


was to hear and determine the question of just cause for 


s 
discharge, but it was really and I think he said a final 
| 
9 
point, the question of whethe~ a findina of just cause for 
10 , ; ae ‘ : 
discharge extinaquished the prior right. 
| bir. Schwartz distincuishes between those two ques- 
| 
12 . : ; 
tions. We will talk at some other time in our brief about 
i 
13 |] ed Per , ae ; 
whether there is such a distinction. 
4 | ob a eee ‘ 
i} Again I come back to the pre-trial order. The 
| a , , 
‘ pre-trial order says that the only issue of fact to be 
16 — So : ee ey , 
litigated is who is to make the decision on just cause for 
a ae ro , P oe : 
discharge. That is what we agreed to litigate. Moreover, 
18 : bas Ss ; : . 
Mr. Schwart statement of position in the pre-trial order, 
19 , " : 
and I am referring now to page 17, paragraph C, The defen- 
i| 
oe 3 : : : ; 
dant's contend, one, that the prior tribunal to determine 
21 , . , : 
whether the defendants had voluntarily resiqned or been dis- 
22 
charged for cause within the meanina of the individual aqree- 
23 |! : ; ae , P 
| ment, and whether they are barred from arbitration by alleaed 
2A : F . ‘ ‘ 
latches or by alleged failure to assert their claims in the 
i} 
” time and manner provided in the individual agreements, is 
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2 | the arbitrator named in each of those aareements. 
B6 3 "And two, that if the Court finds that such ques- 
3 1 tions, to wit, the question of who is the proper tribunal 
5 to determine whether there's been just cause for discharge, 
6 if the Court finds that such questions are not within the 
7 scope of the arbitrator's authority, the right of the def »*- 
; dants to arbitrate the issue of whether their discharge or 
Y resianations under the TWA-ALPA working agreement deny them 
10 their prior rights under their individual agreements was not 
11 terminated by such resignations or discharges under the TWA- 
12 ALPA working agreement." 
13 So he first contends, first, that the proper tri- 
i4 bunal to hear the discharces for cause is the arbitrator, 
15 not the System Soard. The only issue of fact, we have sub- 
16 


mitted, is whether the propr tribunal was understood and 


intended to be that. 


18 THE COURT: Even if I found it was the System Board | 
19 that had the right to do this, that still doesn't bar ft 
20) from: making his position known. But that is not the lit 
21 gation before me. THAt is the trouble with it. He may have 
9) . . . . > . P . - 
sae rights which he may establish in some other form and under 
av’ 9 ‘ . 
— other circumstances, but not before me. 
2A But what he was arauing about is hanpening as a 


2) result of this decision, as I see it. 


6 


gineers 


and from cases 


fair representation under the Railway Labor Act in respect 
to those employees. The individual agreements provide that 
they have these rights which terminate only on the occasion 


of discharge 


some phony reason for di 


these prior rights, Mr. Schwartz has his remedies. 


43 


AR. PRASHKER: His talk about the other 500 en- 


is very out of place. As your Honor knows very well 


which Mr. Schwartz has tried before you, the 


union which represents these emnlovees has obligations of 


for cause. 


If TWA and the Airline Pilots Association cook up 


charqe for cause in order to avoid 


“ 


THE COURT: That gets over in the other area of 


the other case I had. 


MR. PRASIHKE! There isn't any question presented 
here as to good faith whether this is a proper discharqe 
for cause. 

THE COURT: This order that I siqned, and you may 
well realize that I don't sian only one pre-trial order, and 
I don't analyze with care what it's about, once the maqistrate 
has ruled on it and the pe: ties aqree I assume they know what 
they are doing, both the lawyers and the judae. But the 
fact of the matter is that--and I haven't heard the whole 
case--is that it's a little narrow issu? whether or not it 


should be the arbitrator or the System Board. That is the 


6 


10 


20 
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only thing I have to decide, and I don't know from the 
wording of that, the pre-trial order, whether that was what 
I thought I was doina, because I was under the impression 
that both were going to let the hearsay rule or the parol 
evidence rule go by the board and let the Court hear the 
benefit of everything that happened. But that is not the 
case, because he's objected to it and he has a right to 
object to it because there is such a thino as the parol 
evidence rule, and under the circumstances it then becomes 
for me very easy, if he is goine to insist on that and there 
is no other further evidence, I could decide this case off 
the bench as far as I'm concerned right now. 

MR. SCHWARTZ: Your Honor, may I be Leard? First, 
I'd like to point out to your Honor that the agreement we 
are talking about is between the individual and TWA, not 
between FEIA and TWA, but between the individual and TWA. 
So whatever understandinas Mr. Crombie may have had, or Mr. 
Dietrich may have had at the time do not resolve what the 
agreement meant to the parties who signed it, namely the 
individuals 

Secondly, your Honor is quite right. We stated 
in the pre-trial order, the second point was that if the 
Court finds the question of whether there was a proper dis- 


charae is not within the arbitrator's authority, then it's 
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. the riaht of the defendants to arbitrate the issue of whe- 


ther their discharges or resiqnations under the TWA-ALPA 


4 workina aqreement denied them their prior rights under their 


individual agreements was not terminated by such resignation 


discharges. 


COUR’ But h is a ay f action. 


MR. SCHWARTZ: That's in this case. That is what 


= 5% . ; ' 1Ot mi , r 
we say, so it’s not terminated. We have made a demand to 


arbitrate. They have come into this Court and said stop, 


agreement to arbitrate 


asked 


to 


They say it termina d. We say 


the riacht did not terminate because of the fact that the 


individual arbitrators still had the riaht to determine 


whether their discharaqe, eve. as upheld by the ALPA board 
é y ’ 


ended their right to the flicht engineer's seat. That was 


Via L 


given to them by their individual agreement. an aqreement 


19 : . ae a 
from tt TWA-ALPA working aaqreement. | | 
1) 
- THE COURT: Tne trouble with that s, you didn't 
21 ; ‘ 
: put it in the pre-trial order. 
' 
ee) | 
MR. SCHWARTZ: All we did in the pre-trial order 
4 


was said what can be litigated. We originally made the 
motion to dismiss the complaint. Judae Cooper denied the 


motion and in fact he put into his opinion this is not a 


i 


? THE COURT: Then Judge Tenney got it. That was 


wy 
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MR. SCHWARTZ: That was a question of whether the 


ALPA System Board's proceedina should be stayed. And he 
‘ decided it shouldn't. And the ALPA Systems Board said the 


defendants were pronerly discharaed. What we say is, that 
doesn't resolve the question before this Court, because 
nV this Court has to decide whether or not they are now dis- 
A charged by TWA, whether the discharge itself denied them 
- their priority to the seat. 
13 I } } } arhbit ¢ 
That q stion onl the individual arbitrator can 
14 . P . . - P 
: resolve. We will go into the question of unfair represen- 
15 . -_ . 
~ tation that Mr. Prashker talks about. 
- I don't want to spend a whole afternoon arauing 
, 


7 this case, unless your Honor wants us to, and I am prepared 
to do it. The only question that we are discussina here, 
that we came to this Courtfor was-- 

THE COURT: Will you take a suqgestion from the 
Court? Will you put in all your evidence and then we will 
talk about the lav and whatever else you want to talk about. 


Besides that, I am goina to get post-trial briefs Suppose 


10 


ll 


16 


20 


MR. PRASHKER: I rest. 


MR. SCHWARTZ: Your Honor, I have no witnesses 


but I intend to read from the deposition of Mr. Crombie. 


must read from two transcripts because I am just informed 


that there are certain chances that have been made in Mr. 


Crombie's deposition, which has just been made known to me 


at this point. On pace 5, line 18: 


"Q Do you recall that the crew complement agreement 


of June 21, 1962 .ncluded a memorandum C? 
A I dos 
Q Do you recall that memorandum grants prior right 

to the flight engineers to the third crew member position? | 
A I do. | 
Q Do you recall the reason for that menor>-ndum 

in the crew complement agreement, and if so, what was Lt?” 

MR. PRASHKER: I am going to object on the ground 
that this material is covered by our stipulation, the reason 
for the crew complement aqreement, and the reason for memoran- 
dum C, 

MR. SCHWARTZ: This deposition wasn't objected to 
and I'd like to read it to the Court. 

MR. FRASHKER: It is not part c™ # issue to be 
litigated becai3e it is covered by the st ition. 


THE CURT: He can just call it . my attention if 


i) 


6 


12 


16 


or 


és) 
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it is in 3, what is it, page 3? 

MR. PRASHKER: Paaqe 4, paragraph 8. 

MR. SCHWARTZ: It covers the subject generally, 
but Mr. Crombie said a few other things that I think ought 
zo be on the record at this point. I don't see why the 
Court ought not consider them, He tells the Court what con- 
fidence they placed in Dr. Feinsinger-- 

THE COURT: Beina we have no jury I will hear it. 

MR. SCHWARTZ: 

=O Do you recall that memorandum grants prior right 
to the flight engineers to the third crew member vosition? 

A I 2G. 

Q Do you recall the reason for that memorandum in 
the crew complement agreement, and if so, what was ¢*' 

A I recall, Asher, a couple of reasons put foiward 
by the union people including yourself. 

Among those reasons were: The prospect that flight 
engineers, these men, at some later date, might have a dif- 
ferent representative who would not be as avid in the preser- 
vation of their objectives as their present representative. 

Another reason for it was the possibility of a 
merger of our company wit’. another comnany. 

And for these reasons, I think those were the two 


principal reasons that these men felt that they needed them. 


a 


1] 


13 


16 


17 


18 


We went along, 


assurance. 


What 


the great ove 


Well, 


The reason 


was a Gispute between the pilots 


And the 


be displaced by the pilots and that was 


I think 


Page 9, 


Page 


these 


was 


riding 


fear 
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individual aqreements to give them that 


feared miaht become their new representat 


course, it was obvious 


fear was ALPA, the A 


somehow or other end up as their representative. 


the representative that the flight engineer 


ive? f 


at that time that 


irline Pilots would 


was that the crew complement dispute 


the flight enaineers their vriority, isn 


so." 


line 16--I will leave 


starting at line 25: 


was that the flight engineers miqht 


and flight engineers. 


I think that is a fair statement. 


the reason for giving 


't that right? 


that out, your Honor. 


Do you recall the reason for this separate agree~ 


ment as to the resolution of 


ment: agreement? 


Go ahead. 


(Whereupon, 


Mr. Crombie read 


Yes, I think I can recall the reason for it. 
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Q What were they? 

A The flight engineers had a unique confidence in 
Nathan Feinsinger who had been with the dispute or with the 
resolution of the dispute from the beginning. They felt he 
had an understanding of the whole problem, particularly of 
the crew complement issues, and as I understand this letter, 
it is our agreement with them that, if disputes arose be- 
tween an individual flight engineer and the company relating 
to the crew complement issues, they would be referred to 
Dr. Feinsinger rather than to the System Board. 

Q Now, Dr. Feinsinger was named by TWA and the union 


to be the neutral member referred to in this agreement? 


MR. PRASHKER: I am aoing to object to reading at 
this point because the agreement that Mr. Crombie was address- 
ing himself to is not before the Court or hasn't been referred 
to. It's none of the agreements we have been talking about. 
It's a whole diff>»:-ent aareement. 

MR. SCHWARTZ: I am leadina up to that, and I will 
skip to the question on the next page that deals exactly 
with the agreement that meets Mr. Prashker's objection. 

se What was your understanding as to the reason for 
providing for this individual aqreement? 


A Again, it was an assurance to the individual flight 
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eljp 
engineer that whoever became his representative, in whatever 
form the representation would take, the prior right, his 


prior right to serve as fliaht engineer would be safeguarded; 


this priority, the exercise of which against any pilot would 


be safeguarded. 

Q And that safequard would be that the, that this 
claim would be referred to the individual arbitrator, i 
right? 

A No. 


MR. PRASHKER: I object < orm of the ques- 


What was his fear? How did this agreement a: 


A Well, his fear was that the pilots would take over 


} 


the representation right, or that the company would merge } 
and the pilots through that devide would take over the repre- 


sentation and that the pilots at one point might outnumber 


him and might enter into an agreement with the company to 
destroy such prior right. He wanted this docum nt to pre- 
serve that prior bidding right. 


Q The document you are referring to is the indi- 


vidual agreement? 


On nage 38, line 21, by Mr. Schwartz: 
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@) Was it your understanding at that time in June 
'62, that the flight eng reers, as long as they remained 
in the flight engineer position, would be protected against 
being terminated and having their termination determined by 
representatives of the Airline Pilots Association, if there 
was a switch in representation? 

A It was my understanding in that time frame that 
they were, indeed, concerned that their prior right would 
be sustained and sustained particularly against the pilots, 
and they expressed that concern again and again through 
their representatives, and we heard them out and the docu- 
ments dated June 21st are our agreements to provide the 
protection at that particular time and I've assigned those 
documents and I intended to provide the protection those 
documents incorporated at that period of time. 

Q One of the protections was the signing of the 
individual agreement that was later drafted by Mr. Freidin, 
myself and signed by you and Mr. Dietrich, is that riaht? 

A Yes. 

0 Let us go to November. 

By November of 1962 there was an agreement that 
certaii pilot duties or so-called pilot duties we read from 


the book a few minutes aqo, would be required of the fliaht 


SOUTHERN OISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 7-4580 


) ; ’ > h “ ‘ : 
uN ; . ‘ 


J 


6 


9 


18 


19 


eljp 53 


engineers who qualified for the third crew member seat in 
the jet aircraft as a condition, and that this was something 
that was required or asked for, requested or demanded by 
the Airline Pilots Association. This was now in Noveinber 
ef “62. 

Now, was it not still your intention after your 
agreement to include these qualifications in the collective | 


bargaining agreement that the fliqht engineers were pro- 


tected against being terminated upon a change in represen- | 
tation, for no longer being able to perform those duties; 
was it still your intention that they be so protected? 
A Affirmative." 
MR. P&RASHKER: I am qoina to enter my objection at 
this to his reading into evidence depositions as to Mr. 
Crombie's intentions as long as it remains undetermined by 
the Court whether the objections that Mr. Schwartz has made 
to my evidence as to Mr. Crombie's intention and as to Mr. 
Dietrich's intention are sustained. 
THE COURT: I don't think that is so. Some of these 
areas there seem to have been agreement. In others there 


seem to have been individual aqreement of the parties, and 


insofar as there are individual understandings of the parties 


eee CC LO 


they are subject to the same weakness, namely that the vio- 
late the parol evidence ruli 
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MR. PRASHKER: I mean to press my objection only 
as a defensive measure to equalize my position on the record. 

THE COURT: I understand. 

MR. PRASHKER: All he is asking Mr. Crombie about 
t this point is his private understanding or intention. 

THE COURT: That is true with some of these ques- 
tions. But in other areas there is mutuality, as I see it. 
I was listening with an ear to that very point because it 
came to my mind too that he is continuing to talk about “my 
understanding," but in many of the cases he ended up the 
answer by saying "it's reflected by what we put in the docu- 
ment." 

MR. PRASHKER: I didn't object to that. 

MR. SCHWARTZ: In view of the fact that your Honor 
has reserved decision I want to bring it to the attention 
of the Court and it will be subject to the same reservation, 
I assume, as your Honor made. 

THE COURT: Unless you can pursuade me, the parol 
evidence bars these private understandings between the fel- 
lows. 

MR. SCHWARTZ: This isn't a private understanding, 
your Honor, and I don't think this testimony shows the agree- 
ment. I asked him questions as to his intention and why 


-hey had that intentior That gives your Honor the background 
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which I think he must consider in determining what the writ- 


3 || ten lanaquage means, when you read the written language. You 


4 can't read it in an empty vacuum. 


) THE COURT: I am not going to take part of the 


6 understanding and not take the other part of the understand- 


‘ || ing. If there is an understandina which is relevant and I 


am going to consider it for one phase of the case, I am going 


to consider it for all phases. As I see it now, his own 


ft : * —— ° ° ° 2 
10 private thinking is no more inding on the other sid? any 
| 
1} more than is Dietrich's private thinking bindine on the TWA. 
9 a * ‘ . 
12 I will analyze it when I aet to it and make whatever use of 
13 it I can under the law. 
| 
7 
4 i MR. SCHWARTZ: On raqae 42, line ll: 
| 
15 || st As Mr. Prashker has indicated, this total defini- 
16 tive negotiation on these subjects extended from June until 
17 || November 1962, and included the crew complement agreement 
18 || with the flight engineers, an economic aqreement with the 
\ 
9 i P ° . 
19 1 pilots, a crew complement agreement with the pilots an 
| 
on | ; , 
a economic agreement with the flight engineers and an indi- 
| 
9 | > * nl 
21 | vidual agreement between TWA and each A and A-1l fliqht en- 
99 «| ; 
os gineer." 
i} 
| ; 
= MR. PRASHKER: I have to object to this point, be- 
2A cause he hasn't included the question that he is readina. 
25 ‘ seeimnn mane : : 
= MR. SCHWARTZ: The question was asked before when 
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wasn't. It's a new question. 
Line 5 of lake t} same objection as I did 
before to that question. 
THE COURT: Let me hear the question. 
SCHWARTZ: 

"OQ it your intention that that protection be 
afforded in accordance with the terms of those aqreements 
by reference of any di tes i hi connection to Dr. 
Feinsinger?" 

colloquy 
will reserve on that. 
to the answer: 
Prashker has indicated, this total defini- 
tive neqotiation on these subjects extended from June until 
November 1962, and included the crew complement aareement 
with the flight engineers, an economic agreement with the 
pilots, a crew complement agreement with the pilots. an 
economic agreement with the flight engineers and an indi- 
vidual agreement between TWA and each A and A-1l flight 
engineer. 
During this whole period Dr. Feinsinager was in- 


volved as the mediator. It was perfectly obvious to me that 


during that whole periol he enjoyed a special credibility 
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- with the flight engineers. 


3 | Beyond that, the agreements we concluded with 
e 4 the FEIA, the protection afforded to them--going over the 
5 


same old ground, Asher, the documents speak for themseives. 


9 I signed each one of them; I signed each one in good faith, 
‘ and if, indeed, among them there is the individual aqree- 
~ * - . . 
ment that refers to Dr. Feinsinger as the person to whom 
Gg ° ° 2 - ° 
: under given circumstances different types of disputes wold 
t 10 be referred, I signed that agreement and that was my intent: 
1 That given disputes affecting then functioning flight en- 
9 ° o ° ° P ° 
12 gineers under certain circumstances be referred to him. 
13 That is my recollection and my intent." 
| | 
M4 Your Honor, if I may interrupt this, I have no ob- 
| 
15 jection to us putting, which I what I thoucht we intended 
16 to do, all of the testimony of Mr. Dietrich and all of the 
V7 testimony of Mr. Crombie on the record, and that we woul’ re- 
1a . . ‘ : } 
‘ 18 fer to that testimony as we thought it was relevant in 
19 arguing our case to the Court. My problem was that it seemed 
20 || that’Mr. Prashker was picking out bits of testimony of Mr. 
9 -_ 2 . ‘ . . 
21 || Dietrich, and I am doing the same. But I have no objection 
“~o 
= and I think it would be the best part of wisdom and justice 
- 
wo 
for us to put all of what they had to say cu the record and 
: * ‘ . ‘ 
vA bring whatever we think is relevant to the issue to the 
Ls ‘ P . 
“) Court, and then let the Court judge as to whether it is 
| 
| 


| 
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proper or not. 

THE COURT: . have no objection to that, if he 
wants to agree to that But it seems to me that a lot of 
what is said by these parties is subject to a complete legal 
objection. 

MR. PRASHKER: Exactly. One must remember, your 
Honor, that insofar as Mr. Dietrich's testimony is concerned, 
it was before a System Board of Adjustment that was dealing 
with a different issue, and that most of his testiiony is 
completely irrelevant to the issue that is to be litigated 
here. 

As to Mr. Crombie's deposition, which was taken 
much more recently and in connection with this case, it is 
true that at least it doesn'.: have that burden to bear, it 
was taken in ce*nection with this case. But there is an 
awful lot that Mr. Schwartz asked as to which naturally I 
didn't object because under the Federal Rules my objections 
are reserved, and I think it would be imposing on the Court's 
time to put in material which really isn't relevant to the 
only issue we have agreed to try, and then subject you to 
having to try points of evidence in respect of material which 
probably isn't relevant. 


I suggest Mr. Schwartz finish what he is doing, 


which is to pick out those portions he thinks are relevant, 
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, 


will put 


fill up some cans, and 


With reaard jual agreement on June 


memorandum C, provided that there would 


vidual agreement but, isn't it a fact that at that time the 


parties did not feel they had sufficient time in which to 


negotiate the terms rrovisions of that individual aaqree- 


ment; would you say that was-- 


A In Washinaton? 
13 er faa 
0 In Washington, 62. 
14 . P a oo : 
A I think that is a fair statement. 
15 : 
Q It 1s a fair statement, too, that they were eager 


to get the crew complement aqreement siqned? 


A I think it is a fair statement to say, Asher, that 


~ 


both parties were eager to get something sioned to prevent 
a work stoppage. We were working acainst a deadline ane 
we wanted to put sufficient pieces in place to prevent the 


work stoppage. 
I think that is a fair assessment and it is prob- 
ably fair to say that womewhere at five o'clock in the 


morning either Freidin, you or Goldbergqg, or the three to- 


gether said: Look, we can take care of this individual 
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lip 


agreeme 


I think that is a fair assessment of what took 
» 4 
al place. 
Q it was intended that that individual aareement 
fy 
would be negotiated and made between the parties after con- 
ferences between the attorneys for the parties, and that it 
would include in it whatever administrative machinery they 
] 
agreed was appropriate? 
10 . 
A It was intended to--when? 
1] : 
, Q In June '62.,. 
12 
A It was intended that there would be an “dividual 
13 ; , : , , oie . 
agreement, but in June of '62 I don't think I especially, or 
14 a : 
I for one paid a hell of a lot of attention to what would 
15 , , 
pe in it, except that I agreed there would be one. 
’ Whether it would offer a remedy, or the form of 
17 ‘ P 
the remedy, or the person to be the remedier, 1 canrot truth- 
18 : ; 
fully testify. 
19 , . 
I don't have a clear recollection of any such in- 
20 p A $ . 
tention in those moments when we concluded that agreement." 
21 
B8 On pade 82: 
"0 Do you r call whether or not Professor Feinsinger 
ja 
a ) 
participated in the negotiation of the pilot crew complement 
py 
agreement? | 
! 
95 
A My distinct reacollection is no. 
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I think I would like to leave it at that. 

Q Do you recall if Dr. Feinsinger was seiccted as 
the arbitrator named in the individual agreement after the 
pilot crew complement agreement was executed, that is, after 
September 25, 1962? 

A believe he was. 

have to be fair and say at all times starting 
in June or even prior to June of ‘62, Nat Feinsinger was a 
person to whom the fliaht engineers looked to for guidance, 
counsel and a fair deal. 
But our formal agreement to his selection as the 
arbitrator was after the conclusion of the pilot aqreement." 
Page 84, line 16: 
"9 Has there .been a reopening of the basic working 
agreement for modification? 
Have a majority of the flight engineers listed 
in memorandum A ind l veluntarily decided to reopen that 
erew complement agreement? 
To my knowledge, no." 
On page 88, line 16: 
And that is why you signed that letter? 
I want to distinguish--" 
MR. PRASHKER: Objection. Could we have the whole 


question? 
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THE COURT: What precedes that? 

MR. SCHWARTZ: Line 1, I quess, page 88-- 
MR. PRASHKER: No, line 13. 

MR. SCHWARTZ: Yes, I can start there: 

“0 Those specifications were included in the ALPA 
agreement of September 25, 1962, 1 through 8, is that 
correct? 

And that is why you siaqned that letter? 
I want to distinguish that answer. 
In sianing that letter--Asher, you know it was 
not beyond the realm of possibility that there would be some 


other form of representation. As lona as we are going down 


this road, we might as well go all the way. 


One of the possibilities is that that form of 
representation might make obsolete or destroy or do away 
with all the prior agreements that I had signed with the 
flight engineers per se, with the one exception of the indi- 
vidual agreement. 

As a matter of fact, that is why the engineers 
wanted the individual agreement. 

I always had anticipated somewhere down the road, 
one year or ten years, the fact that these crosses would be 
off our back and these quys would get together. 

But, the one thing I felt that would persist 
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indefinitely--and I'm not an expert on these duration clauses 
under the Railway Labor Act--the one thing I felt as a 
negotiator persisted and represented the good faith of TWA 

to these people was their individual agreement. 


I don't know whether you consider that responsive 
Z 


or not, tying this letter up with that agreement, and fencing 

around with you and Herb, what gets tied up to what; we could 

play this exercise, and I'm willing to fuss around as long 

as anybody wants, but the one persistent thing in spite of 

all the references to 2A, 2B, November, June; the one thing 

I'm certain of, this is kind of a cutting the cgordian knot, 
the individual agreement, despite the ups and downs of | 
representation riaqhts and the duration of this agreement 


or that agreement, the individual aaqreement was the thing 


| 
the guy could hang his hat on. | 


C I will accept that. But I would also have to in- 
sist, and I think that you would agree with me, and that is 
why I am persistin~ in questioning you:‘about it; as long as 
ALPA: continued to require TWA to insist upon the flight 


engineers performing the duties * were included in 


2(b), those eight duties, that TWA was not going to reach 
any agreement with FEIA to change those duties or to take 
them out, to remove it. 


Was that not your understanding at that time?" 
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MR. PRASHKER: I am going to object to this entire 
line on the same ground as before. 

THE COURT: I will listen to it, but it has the 
same frailty as the other. 

MR. PRASHKER: I am qoing to object also at this 
time, your Honor, on the ground that this particular testi- 
mony is irrelevant to the issue. He hasn't told you which 
letter agreement or individual agreement he is now talking 
about. It's rot the individual agreement we are concerned 
with directly here. It's a different agreement. 

MR. SCHWARTZ: It's a different agreement and it 
came up in the course of discussicn and it's going to be 
something we are going to cover in our brief because what 
we are talking about is in the record as an exhibit and, 
therefore, we can refer to it in our brief and we will, and 
argue about it. I asked Mr. Crombie some questions about it, 
and I thought it appropriate to put those questions and an- 
swers into the record. 

MR. PRASHKER: The parties’ understanding about 
how Section 2B of a different aqreement was to be applied 
has nothing to do with the issue of fact we aaqreed to be 
litigated, which is what was the parties' understanding and 
intention in respect of who was going to try the question of 


just cause, the arbitrator under the individual aareement or 
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the System Board. 


What he is ta 


ing about has nothina to do with 


that subject. irrelevant. 


MR. 


SCHWARTZ: As I understand our posture, your 


Honor, the only thing we are considering at this hearing are 


whatever facts, tryable issues ef fact that have to be liti- 


|| gated, but that doesn't mean to say that the rest of the evi- 
9 || 
| dence in this case is to be iaqnored. It's going to be, I 
| 
10 || : 
|| am sure, considered by the Court after the Court reads-- 
| 
cs THE COURT: ;+lost of which has been stipulated. 
12 : 
MR. SCHWARTZ: Yes, that's right. And among them 
i : ; 
| 1s this November 21, '62 acreement that I referred to in my 
14 || | 
| questioning of Mr. Crombie. 
15 | p ‘ 
- THE COURT: It still may be irrelevant, I don't 
16 || , , ; P ‘ 
} know. I won't rule on them at this time. I will take it 
as F Z es 
subject to connection. Does that conciude the deposition? 
18 ? ‘ , 
MR. SCHWARTZ: Except for the Dietrich. 
19 : ; ' , 
H THE COURT: Wait a minute. About this one here. 
| MR. SCHWARTZ: No, I didn't finish realing it. 
2 | 
MR. PRASHKER: You were at page 90, line 9. I 
22 , ; : 
think the last thing you said was-- 
3 23 
MR. SCHWARTZ: "Was that not your understanding at 
a | 
that time? 
= A My understancing--if we want to go down this route, 
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Asher--is the possibility of having the flight engineers 


reality until the number of newly hired flight engineers ex- 
ceea2d the A and A-1l engineers. 

One of the possibilities that I visualized is that 
when that took place there would be one agreement. It may 
be the engineers or the older fellows you re; ..sented would 
be dragged kicking and screaming ‘inder that avreement, but 
whatever the terms of that agreu.nent, *:he individual agree- 
ment of the A and A-ls agave them a right to hang on to. 
Whatever that said, TWA was bound » stand by." 


That's all that I have from Mr. Crombie's deposition. 


THE COURT: Mark that for identification. 

MR. PRASHKER: May I at this point read some addi- 
tional portions? 

MR. SCHWARTZ: May I finish with a few extracts 
from Mr. Dietrich's testimony? 

THE COUh.: What I want to do is mark both this end 
the Dietrich for identification so it is part of the record. 

(De fendants' Exhibit A marked for identificatinn.) 
MR. PRASHKER: Would the Court prefer me to read 
my excerpts at this time or wait for Mr. Schwartz? 

THE COURT: I guess you might as well finish that 


first and then go on te the other one. 


SOUTHEN DISTRICT COURT & IRTERS, U.S. COURTHOUSE 
1 OLEY 5 UARE, NEW YORK, N.Y. CO 7-4580 


- . . 


MR. PRASHKER: Mr. Schwartz began at pace ll, line 


document he is talking about. 


So that it is unclear what 


I'm going to add to what he read on thatpage, beginning with 


line 10 as follows 


6 | mt Well, he would then have to go to the System 


Board would he--I will withdraw that question because I 


want to refresh your recollection by another provision of 


the crew complement that I am sure you have forgotten. 


And that is a separate letter of agreement dated 


for-- 


November 21, 1962, which provides 


PRASHKER: Page 3? 


Pages 126 and 127 
BY MR. SCHWARTZ: 
3 i P 
a \ Q (Continuing)--which provides for a resolution of 
| 
6 | the disputes in connection with the contract interpretation, 
17 P ‘ - 
application or performance of the memorandum of agreement 
i] 
g | 
18 || dated June 21, 1962." 
9 || 
- I Mr. Schwartz ended a reading of a section, reading 
| 
2 i] : , Beara i . 
aie "affirmative," which.is on page 40, line 7. I want to read 
21 | ; : 
| what immediately follows, page 40, line 8: 
1} 
22 |i ‘ 
7 / "9 Right. 
“ 
uv oS i 


And you stated that protection was afforded to 
them by the individual agreement? 


Objection as to form. 


MR. PRASHKER: 
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It calls for a leqal conclusion. arqumen- 


tative. 


THE WITNESS: Well,-- 


MR. PRASHKER: Excuse me, David. 


You have to let 


me finish the objection for the record. 


It calls for a conclusion. You are arquing with 


the witness and it is not a correct statement of his prior 


testimony. 


BY MR. SCHWARTZ: 


Q You it now correctly. 


A indeed, true that after an exchanae of docu- 


throughout the summer of 1962, at some time in Novem- 


ber TWA concluded an 


individual agreement with each A and 


A-l flight engineer 


that afforded or reaffirmed his prior 


right as against any pilot on the TWA list in the fliaqht 
engineer's position under the conditions set forth in the 


aqgreemnt." 


And then Mr. Schwartz 


I believe began again with a 


question on line 5, 


Right, and it was your intention," and so forth. 


This is on recross by Mr. Prashker, page 83, line 11, imme- 


diately after the portion Mr. 


diately following the portion 


by Mr. Schwartz which 
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agreement of 
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his selection was after the conclusion of the pilot aqree- 


ment. And I read now from page 83, line ll: 


"Q Do you recall whether or not he participated in 


the last months of the negotiation of the fliaht engineers 


working agreement? 


A I know he did that. 

Q Do you recall whether he was named as the arbi- 
trator under the individual agreements after the execution 
of the November 21, 1962 agreement? 

A My recollection is that that formality took place 
after those negotiations." 

And that's all I have, sir. 

THE COURT: Did you mark the Dietrich? 

MR. PRASHKER: Does your Honor have the pre-trial 
memorandum? 

THE COURT: Yes. 

MR. PRASHKER: That testimony of Mr. Dietrich is 


filed as Exhibit 53. 


THE COURT: I want to mark it in evidence here so-- 


for identification. 


MR. PRASHKER: Coula we deem that copy marked, sir? 


THE COURT: Yes. Even if you mark it in the pre- 


trial order--it is not in the pre-trial order. 


MR. PRASHKER: No, sir, it's in the pre-trial 
p 
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~ memorandum. If it is necessary, I will unbind our copy. 
3 THE COURT: All right. It is deemed marked Defen- 
<3 7“ dants' Exhibit B for identification. 
3) What do you want to read from, Mr. Schwartz? 
6 (Pause.) 
7 MR. PRASHKER: Here is Mr. Dietrich's testimony. 
XXX . (Defendants! Exhibit B marked for identification.) 
4 MR. SCHWARTZ: I have nothing, your Honor, thac 
10 has not already been done. 
11 rHE COURT: All right. Does that conclude what 
9 e e 
| — you want to put in? 
13 MR. SCHWARTZ: Yes, sir. 
4 | THE COURT: Any rebuttal? 
IS | MR. PRASHKER: No, sir. 
16 | THE COURT: Roth sides rest? 
=“ : 
wv | MR. PRASHKER: Yes, sir. 
8 | THE COURT: You give .me your own time schedule on 
! 
19 || this. I won't be able to get to this right away. Off the 
2 || record. 
~ ‘ i 
— 21 || (Discussion off the record.) 
! 
) i} . 
; I MR. PRASHKER: I take it you want briefs and pro- 
° 
ail 93 meee : P 
“ posed findings and conclusions? 
“A | THE COURT: That's right. I want them geared to 
95 


the transcript. You can take as much time as you want with 
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ISTRIC 
SOUTP™°N ™TSTRICT OF NEW YORK 


TT -_ — eT 
TRANS WORLD AIRLINES, INC., 
Plaintiff, OPINION 
-against- 
CHARLES W. BEATY, WILLIAM R. BREEN, 71 Civ. 3533 
JOHN P. CARR, FRANKLIN D DACK, DAV : (JMC) 


LEWIS DAVIES, FRANK DAVIS, CHESTER LEE 
EDWARDS, OTTO F. FLEISCHMANN, ROBERT W. 
GAUGHAN, E.T. GREENE, LAWRENCE RAYMOND 
JESSE, KENNETH E. LENZ, EDWARD A. 
LEONHARD, A.C. LOOMIS, Jr., VERNON C. 
MEYER, JAMES MILTON MILLER, MARSHALL 
EARL QUACKENBUSH, CHARLES V. TATE and 
CHARLES E. WOOLSEY, 


Defendant :. 


Appearances: 
Poletti Freidin Prashker Feldman & Gartner, 
New York City (Herbert Prashker, Kim Ebb, Lawrence 
A. Katz, of counsel), for plaintiff. 


O'Donnell & Schwartz, New York City (Asher W. 
Schwartz,of counsel), for defendants. 


CANNELLA, D.J.: 
Trans World Airlines' petition for a permanent 
stay of arbitration under the New York Civil Practice Law 


and Rules §§ 7502, 7503 and for a declaratory judgment 


is hereby granted. 
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JURISDICTION 
Jurisdiction in this case is founded upon diver- 
sity of citizenship and the Railway Labor Act (RLA), 45 


U.S.C. § 151-181. 


FACTS 

The Court finds and the parties have, for the 
most part, agreed that the factua. background is as follows. 
On June 21, 1966, Trans World Airlines (TWA) and the 
Flight Engineer Tnternational Association, AFL-CIO (FEIA), 
the then recogni.ed collective bargaining representative 
under the RLA for TWA's Flight Engineers, entered into an 
agreemen:. in settlement of a dispute with respect to the 
crew complement on jet aircraft. That agreement (herein- 
after referred to as the Cro Complement Agreemc..t) eSili- 
gated TWA (1) to offer to all TWA employees then classified 
as A and Al Flight Engineers the prior right as against 
other flight crew members to bid for and occupy all flight 
engineer positions required by TWA's operations until the 
Engineer's retirement, voluntary resignation or discharge 
for cause, and (2) to enter into an individual agreement 
with each Flight Engineer to that effect. At the time the 
Crew Complement Agreement was entered into, each of the 


defendants herein was employed by TWA as an A Flight Engineer. 


In Augusc, 266, TWA and FEIA agreed upon the 
form of the individual agreements. The pertinent sections of 
= 
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the agreement are as follows: 


NOW THEREFORE, in consideration of the mutual 
provisions hereinafter set forth and of the 
mutual promises set forth by and or behalf of, 
the Company and Flight Engineer in -he afore- 
said Agreement of June 21, 1962, ead in consid- 
eration of past services rendered, it is agreed: 


l. 


So long as the Company includes, or is re- 
quired by law or federal regulation to 
include as members of any of its cockpit 
flight crews more than two airmen, and one 

or more of such airmen is assigned to perform 
the fight engineering function ... , the 
Company agrees that it will offer to Flight 
Engineer the prior right us against flight 
crew members other than flight engineers to 
bid for and occupy any flight engineer posi- 
tions required by the Company's operations.... 


This Agreement shall survive the expiration 

of the current and any future collective 
bargaining agreement between the Company and 
the Association ... and shall continue in 

full force and effect until Flight Engineer's 
retirement, voluntary resignation or discharge 
for cause.... 


In the event that the Company threatens to 
sign any agreement or to teke any action which 
denies or will, immediately or in the future, 
directly result in the denial of Flight 
Engineer's prior right to bid for and occupy 
the flight engineer's position, as provided 
herein and in the aforesaid Agreement of June 
21, 1962, or which modifies, varies from, or 
is inconsistent therewith, or if the Company 
has signed such an agreement or has taken such 
action, Flight Engineer shall have the right 
to assert his objecticn to the Company by 
notice in writing by registered mail or by 
telegram. The Company shall reply to said 
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objection within four (4) calendar days 

by registered mail or telegram. If 

Flight Engineer deems said reply to be 
unsatisfactory, he may, within four (4) 
calendar days, submit his said objection 
to Nathan Frinsinger or if he is unable 

to serve, 1» James C. Hill, as arbitrator. 
The said arbitrator shall immediately com- 
municate with the Company and Flight 
Engineer for the purpose of inquiring as 

to the nature and merit of Flight Engineer's 
objection. If, following such inquiry the 
arbitrator believes that in order to pre- 
serve Flight Engineer's right as herein 
defined it is necessary to direct the 
Company to refrain from taking *he action 
objected to pending a full hearing on Flight 
Engineer's objection, he shall have the 
authority to do so. The arbitrator shall 
in any event schedule a hearing on Flight 
Engineer's objection within four (4) cal~- 
endar days following receipt thereof, and 
shall render his decision thereon not later 
than fovr (4) calendar days thereafter. 


Between April 1963 e:ud October 1963, all of the defendants 


herein, then employed as Flight Engineers, signed individual 


agreements with TWA containing the above provisions. 


Duriny 1966 and 1967 each of the defendants 


voluntarily bid for and was assigned to Pilot First Ofcicer 


Training and upon satisfactory completion of that training, 


each was assigned to a position as a Pilot First Officer. 


Subsequently, between August 1968 and March 1970, each 


defendant entered training for upgrading to the position of 


TWA Captain. 


At the time each defendant was trained for and 
assigned to a position as Pilot First Officer, and volun- 


tarily accepted assignment to training for upgrading to 


Captain, he was aware of TWA's long-standing practice of 
Pp g g 


discharging Pilot First Officers who failed to complete 
captain's training satisfactorily. In fact, TWA has never 
allowed a pilot to remain in fts employ as a flight crew 
member after he has failed to successfully complete train- 
ing for TWA Captain. Between June 3, 1969 and May 13, 1971, 
TWA determined that each defencant had failed to complete 
captain's training satisfactorily and as was its policy, 
gave the defendants the opportunity either to resign or be 
discharged. 

After many of the defendants submitted grievances 
to the Systems Board of Adjustments pursuant to a grievance 
procedure established under the Railway Labor Act, seventeen 
of the defendants informed TWA by letter that it had vio- 

individual 
lated their/agreements by refusing to assign them to Flight 
Engineer positions subsequent to their failure to complete 
captain's training successfully, thereby denying their prior 
right to bid for and occupy that position. The letters also 
requested arbitration of those claims pursuant to the terms 


of the individual agreements. TWA rejected the requests for 
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arbitration and thereafter defendants served notice upon 
TWA of their intention to demand arbitration of their 
claims. TWA now brings this action to stay such arbitra- 
tion. It argues eat ae agreement to arbitrate presently 
exists between the parties in that the individual agree- 
ments terminated upon the defendants' discharges. Defend- 
ants, on the other hand, maintain that the entire matter 
should be submitted to arbitration, including the threshold 
issue of the existence of an agreement to arbitrate. The 


trial of this cause was had before the Court, sitting with- 


out a jury, on December 2, 1974. 


DISCUSSION 

The initial ques*ion presented by the instant 
case is whether the Court or the arbitrator properly deter- 
m_nes whether the parties must arbitrate the grievance 
presented. Whether or not an employer is bound to arbitrate 
is normally a threshold matter to be determined by the court 
on the basis of the contract entered into by the parties. 
Operating Engineers Local 150 v. Flair Builders, Inc., 406 
U.S. 487, 491-92 (1972); John Wiley & Sons v. Livingston, 
376 U.S. 543, 546-47 (1964); Atkinson v. Sinclair Refining 
Co., 370 U.S. 238, 241 (1962); International Union, United 


ee 


Automobile, Acrospace and Agricultural Implement Workers of 
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America, U.A.W. v. International Telephone and Telegraph 
Corporation, Thermotech Division, 508 F.2d 1309 (8th Cir. 
1975); Proctor & Gamble Independent Union v. Proctor & 
Gamble Mfg. Co., 312 *.2d 181, 184 (2a Cir. 1962), cert. 
denied, 374 U.S. 830 ee Ar. .tration is a matter of 
contract and a party cannot be required submit any dis- 
pute to arbitration that he has not agreed to have arbi- 
trated. Gateway Coal Co. v. United Mine Workers of 


Amevica, 414 U.S. 368, 374 (1974); United Steelworkers of 


America v. Warrior & Gulf Nav. Co., 363 U.S. 574, 582 


(1960). Consequently, when a claim is made that an agree- 


mei containing an arbitration clause has terminated, that 
as a matter of contract law 
issue is to be resolved judicially’. International Union, 


United Automobile, Aerospace and Agricultural Implement 


Workers of America, U.A.W. v. International Telephone and 
penta clecuctid Aithtich Ail Deeth ainD tate la 


Telegraph Corp., Thermotech Division, 508 F.2d 1309, 1313 


(8th Cir. 1975); Oil, Chemical & Atomic Workers Local 7-210 
v. American Maize Products Co., 492 F.2d 409 (7th Cir.), 
cert. denied, 417 U.S. 969 (1974); Proctor & Gamble 
Independent Union v. Proctor & Gamble Mfg. Co., 312 F.2d 
181, 184 (2d Cir. 1962), cert. denied, 374 U.S. 830 (1963). 


An exception to the general rule, which defend- 


ants claim is applicable here, exists where the part*-s have 


agreed to arbitrate the issue of contract termination. 


See, 2.9., Electrical Workers Local No. 4 v. Radio 


Thirteen-Eighty,Inc., 469 F.24 610 (8th Cir. 1972); 


Winston-Salem Printing Pressmen's Union v. Piedmont Pub- 
lishing Co., 333 F.2d 221 (4th Cir. 1968). However, 


there is no provision for arbitration of the issue of 


contract termination in the agreements before us. The 


arbitration clase in the individual agreements is limited 


to disputes : ising from a threat to or denia. of defend- 
ants' "prior right" to Flight Engineer positions, and is 


not broad enough to manifest an intention that termination 


be decided by the arbitrator. "Where the assertion ... 
is that the parties excluded from court determination not 
merely the decision of the merits of the grievar~e but 
also the questicn of its arbitrability, vesting power to 
make both deci 4s in the arbitrator, the claimant must 
hear the burden of a clear demonstration of that purpose." 
United Steelworkers of America v. Warrior & Gulf Nav. Co., 
363 U.S. 574, 583 n. 7 (1960). Defendants have not done 
so in this case. 

Defendants present another argument in favor of 
submitting the question of arbitrability to the arbitrator. 
They contend that since a determination of the arbitra 


bility of the grievance depends in this case upon facts 
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identical to those relevant to a decision on the merits 


of the grievance, the entire matter should be submitted 


to arbitration. We cannot agree. The court is not re- 


lieved of its duty to decide whether an arbitrable dispute 
exists merc. y because there ~s an alleged identity of 
issues involved in the merits of the grievance and the 
question of arbitrability. Engineers Association 
Gyroscope Co., 251 F.2a 133, 137 (2d Cir. 1957), cert 
denied, 356 U.S. 932 (195°). 

Having determi .2d that it 1% th: court's 
province to decide whether the parties have in fact agreed 
to arbitrate, the Court turns its inquiry to th2 question 
of whether the parties herein entered into a contrect pro- 
viding for the arbitration o£ the claimed grievunces Tt 
should be noted tnat we are not here concerned with the 
scope of an arbitration clause, thereby reguiring the appli- 
cation of a presumption in favor of arbitrabilityv, United 
Steelworkers of America, supra, but rather, we are concerned 
with the existence of an agreement to arbitrate. 

The individnal agreements provided for arbitra- 
tion of any claim by a Flight Engineer with respect to his 
prior right to bid for and occupy a Flight Engineer position 


to which TWA had not adequately responded. By their terms, 


the agreements, including the arbitration clauses, were 
to expire upon each Flight Engineer's retirement, volun- 
tary resignation or discharge for seiaar The Flight 

. 
Engineers argue that since a discharge is the ultimate 
denial of their prior right to bid for and occupy a 
Flight Engineer position, it should be subject to the 
arbit: ation agreement. They contend that if the agreements 
terminate on discharge and such an action is not arbitrable, 
t' 2: protection bargained for in the Crew Complement Agree- 
ment and the individual agreements, is illusory. Therefore, 
the crucial question for the Court becomes whether the 
parties agreed to arbitrate a claim that a discharge for 
cause was a denial of a Flight Engineer's prior right with 
respect to a flight engiree=> assignment. The Cc.rt finds 
that they did not. 

The individual agreements carefully specify the 
conditions under which they would survive. cischarge fer 
cause was not such a condition. In fact, such a discharge 
was a Situation which would cause the termination of the 
agreement. If the defendants herein were discharged for 
cause following their unsuccessful attempt to be upgraded 


to the position of TWA Captain, there was no agreement to 


arbitrate in existence when they subsequently requested 
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arbitration. Consequently, TWA could not be required to 
submit to arbitration of the alleged grievances. 

The defendants take the position that "if the 
Individual Agreement had not stated that it terminated 
upon his discharge, each of the defendants would undoubt- 
edly have been before the individual arbitrator to decide 
whether his prior right was violated under the Individual 
Agreement by his discharge and replacement by a pilot." 
Memorandum on behalf of Defendants, pp. 14-15. But that 
is precisely the point. The agreements between TWA and 
the Flight Engineers did so state. The Court therefore 
concludes that the parties did not agree to arbitrate a 
claim that a Flight Engineer's discharge for cause was a 
denial of his “prior right" to a Flight Engineer position. 

This reasoning will not result in the loss of 
the Flight Engineers' bargained for protection. The 
individual agreements and the commitments to arbitrate 
contained therein do not terminate upon any discharge, but 
only upon a discharge for cause. The parties agreed that 
the Flight Engineers would maintain their prior right to 
bid for and occupy Flight Engineer positions, and their 
right to arbitrate any claims arising therefrom, only until 
they were discharged for cause. 


Having reached this conclusion, the only issue 
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remaining for judicial resolution is whether under the 
present circumstances there has been a discharge for 
cause within the meaning of the individual agreements. 
During the negotiations preceding the 1962 Crew Comple- 
ment Agreement and the individual agreements, the parties 
did not discuss the meaning of the phrase “discharge for 
cause." However, a discharge for cause is ordinarily 
defined as a discharge for some reason which is not 
arbitrary or capricious. International Auto Sales & 
Service, Inc. v. General Truck i_ivers, Chauffeurs, 
Warehousemen & Helpers, Local Union No. 270, 311 F.Supp. 
313 (E.D. La. 1970); one which is neither unjustified nor 
discriminatory, see International Trades Union v. Woo.- 
socket Dyeing Co., 122 F.Supp. 872 (D. R.I. 1954). 
Viewed from this perspective, it is exceedingly clear that 
the defendants herein were discharged for cause. They 
make no allegations that their discharges were simply a 
subterfuge to avoid the individua?. agreements. In fact, 
it is the defendants who seek to avoid the consequences of 
their voluntary acts. They entered training for upgrading 
to Captain, well aware of their inevitable discharge 
should they be unsuccessful. Having been unsuccessful, 


they seek to compel arbitration of their discharges. It 


=12- 
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was TWA's policy to discharge all such unsatisfactory 
trainees, and this policy was not here applied in a 
manner which discriminated against defendant Flight 
Engineers. Defendan ‘ voluntarily assumed the etek ea 

discharge and may not now avoid the results. The Court 
concludes that the defendants were discharged for cause, 


an event not covered by the arbitratior agreement entered 


into by the parties to this litigation. 


CONCLUSION 

For the reasons stated above, the Court finds 
and concludes that plaintiff, Trans World Airlines, is 
entitled to an order enjoining arbitration of defendants 
grievances. The foregoing constitute the findings of fact 
and conclusions of law of the Court pursuant tc Fed.R.Civ. 
P. 52/a). 

SO ORDERED. 

JOUN M. CANNELLA 


JOH] M. CANNELLA 
United States District Judge 


Dated: New York, N.Y. 
October 16, 1975. 
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FOOTNOTES 


Although the individual agreements all contain 
the following provision 


8. This agreeme® nall be deemed to have : 
been execi .e4 1\d delivered in the ‘state 
of New Yor. ana shall be construed and 


enforced accoriing to the laws of the 
State of New York, and all provisions 
thereof shall be administered according 
to the laws of such state. 


the national labor policy requires that the issues here- 
in be governed by federal law. Cf. Textile Workers 
Jnion v. Lincoln Mills, 353 U.S. 448, 451-454 (1957). 

In any event, under the laws of New York the instant 
arbitration agreement would be treated with "like 
reasoning.” Long Island Lumber Co. v. Martin, 15 N.Y.2d, 
383, 207 N.E.2d 190, 259 N.Y.S.2a 142 (1965); see also 
G.E. Howard & Co., v. Daley, 27 N.Y¥.2d 285, 265 N.E.2d 
747, 317 N.Y.S.2d 326 (1970). 


Although defendant Carr was not discharged but 
was “allowed" to resign on April 30, 1970, all defend- 
ants are herein treated as if they had been discharged. 
The analysis and result is not changed thereby. It 
May even be argved that the defendants voluntarily re- 
Signed, thereby terminating the arbitration agreement, 
since each entered training for TWA Captain knowing 
full well that he would be discharged or allowed to 
resign should he fail to complete Captain's Training 
satisfactorily. Again, the analysis and result would 
remain the same. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


x 
TRANS WORLD AIRLINES, INC., 
: i 
a . 
Plaintiff, 71 Civ. 33533 
3 (IMC) 
- against - 
2, ' 
CHARLES W. BEATY, WILLIAM R. BREEN, OROER AND JUDGMENT, 
JOHN P. CARR, FRANKLIN D. DACK, DAVID : , 


LEWIS DAVIES, FRANK DAVIS, CHESTER LEE 
EDWARDS, OTTO F. FLEISCHMANN, ROBERT W. : 
GAUGHAN, E.T. GREENE, LAWRENCE RAYMOND 
JESSE, KENNETH E. LENZ, EDWARD A. 
LEONHARD, A.C. LOOMIS, Jr., VCERNOW C. 
MEYER, JAMES MILTON MILLER, MARSHALL 
EARL QUACKENBUSH, CHARLES V. TATE and 
CHARLES E. WOOLSEY, 


Defendants. 


Plaintiff, TRANS WORLD AIRLINES, having petitioned this ‘ 


court for a declaratory judgment and order permanently enjoining 


arbitration of certain claims souqht to be arbitrated by the 


. 


defendants; and 


This action having cone on for trial before the court, 


on December 2, 1974, the Honorable John M. Cannella, District 


Judge, presiding; and 


Counsel for the parties having been heard and tise 


court having read and considered the Stipulation by the parties 


as to Facts Not in Dispute, the Pre-Trial Order entered herein, 


and all other papers and memoranda %f law; and 
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| 
| 
i The court having .endered its opinion and decision, ' 
' 
. dated October 16, 1975, and pursuant to the Findings of Fact i 

anda Conclusions of Law contained thercin; 

‘. ) 
| i 
IT IS HEREBY ORDERED AND ADJUDGEDP, that plaintiff is \ 


| not contractually obligated to arbitrate the claims sought to be 


arbitrated by the defendants, and that defendants are permanently 


enj joined from seeking to arbitrate those claims, 
S 


| “fit: Yer l, dy é e 
Wav. 5 id 
Dated: WS seche, 1975 


' JUDGMENT eWTERED ~ 11/4/75~ 
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ITICE OF APPEAL 


[ TED STATES IST! R 
r b I RICT F NEW YCRE 


~ 


l civ. 3533 
(JMC) 


i 


LES W. BEATY, WILL™AM R, 


Notice is hereby given that ¢ ; 
BREEN, JOHN P. CARR,FRANKLIN D. DACK, DAVID LEWIS DAVIES, FRANK 
DAVIS, CHESTER LEE EDWARDS, OTTO F. FLEISCHMANN, ROBERT W, 
GAUGHAN, E. T. GREENE, LAWRENCE RAYMOND JESSE, KENNETH E. LENZ, 
EDWARD A. LEONHARD, A.C. LOOMIS, Jr., VERNON C. MEYER, JAMES 
MILTON MILLER, MARSHALI ARL QUACKENBUSH, CHARLES V. TATE and 
“HARLES E. WOOLSEY, defendants above named, hereby appeal to the 


nited States Court of Appeals for the Second Circuit from the 


final Order and Judgment enters ? in this action on the 6th day of 


New York, N.Y. O'DONNELL & SCHWARTZ 


November 19, 1975 By /s/ Michael Klein 


Attorneys for Defendants-Appellants 


501 Fifth Avenue 
New York, N.Y. 10017 
12) 682-1261 


STATE OF NEW YORK ) ; 
COUNTY OF NEW YORK) %S:: 


JAy) TOpWWVSOV , being duly sworn, 
deposes and says that deponent is not a party to the action, 


is over 18 years of age and resides at AS west. foe’ si 
ox) OR AJ Af . 


upon the attorneys designated Pelow who represent the 
indicated parties in this action and at the addresses below 
stated which are those that have been designated by said 
attorneys for that purpose. 


By leaving [ true copyes of same with a duly 
authorized person at their designated ofi.ce. 


, <a ; < 
in a postpaid properly aaa 7x. he post office 

or official depositor e exclusive d custody 

a : <i 


Names af attorneys served, together with the names 
of the clients represented and the attorneys' designated 
addresses. 


Porerr, FRE, (kASHKER, FELON A+ GARTUR 
ATTORNEYS FeR PU41WT/FE-ALELLEE 

TTT THIRD Ave: 

New Yoktk NY; /0017 


Sworn «o before mp this 
iC ok 
_ day of 


Y] MICHACL OeSANTIS 
Notary P tot f New York 
yn C unty Z 
es March 30, 19 


